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SUMMARY

A principal goal of the federal telecommunications laws is to ensure that the charges
carriers, both wireline and wireless, impose on consumers for telecommunications services are
“just” and “reasonable.” Under these laws, the Commission is obligated to prescribe just, fair
and reasonable carrier practices in order to ensure that telecommunications service is provided to
all Americans at just and reasonable charges. In its “Truth-in-Billing” (“TIB”) docket the
Commission undertook to prescribe carrier practices to help consumers avoid falling prey to
unscrupulous telecommunications carriers who hid or mislabeled unauthorized charges on
consumers’ telephone bills. In its 1999 Order in the TIB docket, the Commission adopted
principles and guidelines designed to provide consumers with basic information they need, both
to make informed choices in a competitive telecommunications market and to protect themselves
from unscrupulous competitors.

The Commission’s efforts represented a significant attempt to address problems that were
the byproduct of competition: slamming, cramming, and confusing billing practices designed to
gouge consumers. Those efforts continued in the Commission’s 2000 joint policy statement with
the Federal Trade Commission, addressing deceptive and misleading advertising for certain long-
distance services.

Unfortunately, the Commission never finalized certain aspects of its 1999 Order. Even
more unfortunately, the Commission inadvertently undid much of what it sought to do when, in
its December 2002, order addressing universal service contributions, the Commission opened the
door for carriers to recover ordinary operating costs through separate line items. Carriers have

not overlooked the Commission’s lack of follow-through in the TIB docket, nor have they



overlooked the opportunities afforded them by the Commission’s 2002 universal service
decision.
In the last few years, wireline and wireless carriers have concocted line item charges,

fees, and surcharges, purporting to recover all manner of “regulatory,” “administrative,” or
“government-mandated” costs, but which do nothing more than soak consumers for the carriers’
ordinary operating costs. The number of carriers imposing such charges, the number of charges
being imposed, and the amount of revenue recovered through such line items suffices to
demonstrate the magnitude of the problem.

Though the carriers’ monthly line items differ in terms of what they are called and what
the carriers claim to recover through the charges, they are alike in many respects. All are
misleading; some are downright deceptive. All the monthly line items are subject to the “full
and non-misleading billed charges” principle adopted by the Commission in its 1999 Order in the
TIB docket. Moreover, all the line item charges ought to be viewed in accordance with the
principles set forth by the Commission in its 2000 joint policy statement regarding misleading
advertising for long-distance services. Furthermore, the carriers’ charges are misleading and
deceptive in their application, bear no demonstrable relationship to the regulatory costs they
purport to recover, and therefore constitute unreasonable and unjust carrier practices and charges.

As the Commission rightly noted in its 1999 Order in the TIB docket, competition will
not cure the plague of line item charges complained of in this Petition. Not only is competition
threatened by the carriers’ practices and charges, competition may be part of the problem.
Competition rewards efficient carriers and punishes inefficient carriers — but only if consumers

can tell which carriers offer better service at lower rates. Perversely, without government
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regulation, inefficient carriers can hide their inefficiencies in line item charges while maintaining
and advertising monthly and usage rates that are as low as, or even lower than, their competitors.
Only with great difficulty can consumers ascertain the true cost of their service. As a result,
inefficient carriers are not punished by the competitive market, consumers are stymied in their
efforts to shop between carriers based on accurate information about the true cost of
telecommunications service and carriers are able to inflate their bottom-lines and blame it on the
government. The line-item contagion has spread to the point that the Commission must act in
order to rescue consumers and the competitive market from the carriers’ practices. To be clear,
NASUCA is not asking the Commission to overturn prior decisions allowing carriers to recover
specific assessments mandated by regulatory action through line item charges. Rather,
NASUCA is asking the Commission to declare that carriers are prohibited from imposing line
items unless those charges are expressly mandated by federal, state or local regulatory action.
NASUCA is also asking the Commission to declare that line items allowed must closely match
the regulatory assessment.

The relief NASUCA seeks will advance the pro-consumer and pro-competitive goals of
the federal telecommunications laws. Consumers will benefit by being able to shop among
carriers for the lowest rates without being subjected to deceptive, misleading or confusing billing
practices. The competitive marketplace will likewise benefit. Carriers who cannot compete
efficiently will not be able to bury their costs in monthly line items while maintaining

deceptively low monthly and usage-based rates.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of
Truth-in-Billing
and Billing Format

CC Docket No. 98-170

N N N N N N N

NATIONAL ASSOCIATION OF STATE UTILITY CONSUMER ADVOCATES’
PETITION FOR DECLARATORY RULING

Pursuant to 47 C.F.R. 81.2, the National Association of State Utility Consumer
Advocates (“NASUCA™),* by its undersigned counsel, hereby petitions the Commission to issue
a declaratory ruling prohibiting telecommunications carriers from imposing monthly line-item
charges, surcharges or other fees on customers’ bills, unless such charges have been expressly
mandated by a regulatory agency. These line items and surcharges recover portions of the
carriers’ ordinary operating costs, and serve only to inhibit price comparison and to create

customer confusion. The Commission should declare such carrier practices to be in violation of

! NASUCA is a voluntary, national association of 44 consumer advocates in 42 states and the
District of Columbia, organized in 1979. NASUCA’s members are designated by the laws of
their respective states to represent the interests of utility consumers before state and federal
regulators and in the courts. See, e.g., Ohio Rev. Code Chapter 4911; 71 Pa. Cons. Stat. Ann. 8
309-4(a); Md. Pub. Util. Code Ann. § 2-205(b); Minn. Stat. Ann. Subdiv. 6; D.C. Code Ann. §
34-804(d). Members operate independently from state utility commissions, as advocates
primarily for residential ratepayers. Some NASUCA member offices are separately established
advocate organizations while others are divisions of larger state agencies (e.g., the state Attorney
General’s office). Associate and affiliate NASUCA members also serve utility consumers, but
have not been created by state law or do not have statewide authority.
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either or both the Commission’s “Truth-in-Billing” order® or Sections 201 and 202 of the
Communications Act of 1934, as amended (“1934 Act”),? for the reason that such practices are:
(1) misleading and deceptive; (2) unreasonable and unjust; and (3) anticompetitive and anti-
consumer.

l. INTRODUCTION.

NASUCA’s members represent millions of American consumers served by public
utilities in state and federal regulatory proceedings, before Congress and federal regulatory
agencies, and before state and federal courts on matters concerning rates and service quality. In
addition to furthering members’ roles as utility consumers’ advocates, NASUCA is charged with
exchanging ideas, improving consumer representation in federal and state government, and

educating and encouraging greater participation by consumers in the regulatory process.*

2 See In the Matter of Truth-in-Billing and Billing Format, CC Docket No. 98-170, First Report
and Order and Further Notice of Proposed Rulemaking, FCC 99-72 (rel. May 11, 1999) (“TIB
Order”). In the FNPRM portion of the TIB Order, the Commission sought comment: (1) on
whether to make its “truth-in-billing” rules applicable to commercial mobile radio service
(*CMRS”) providers, and (2) regarding the specific labels carriers should be allowed to use for
line-item charges. TIB Order, at 11 69-72. The Commission has not issued any order regarding
this further notice, however, and the docket has been inactive for the past four years. See In the
Matter of Truth-in-Billing and Billing Format, CC Docket No. 98-170, Order, DA 00-893 (rel.
April 19, 2000).

% Ch. 652, title I, Sec. 1, 48 Stat. 1064 (June 19, 1934), codified at 47 U.S.C. §151 et seq.

* Article 11 of NASUCA’s Atrticles of Incorporation and Article Il of NASUCA’s Constitution
both provide that the purpose of the association is to “improve communication among members,
to enhance their impact on public policy at the State and Federal levels, and otherwise to assist
them in the representation of utility consumer interests.” Articles of Incorporation, National
Association of State Utility Consumer Advocates, Inc., Art. 1l, Charter Number 752992 (on file
with Florida Department of State), 17 Jun. 1980. Article X of the constitution provides for the
adoption of By-Laws. Article V of NASUCA’s By-Laws authorize NASUCA to “take positions
in regulatory or judicial litigation, by majority vote, in behalf of the organization.” Article V,
(Footnote con’t.)
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On behalf of utility consumers, NASUCA was active in the legislative process that led to
enactment of the 1996 Act, which substantially amended the 1934 Act. NASUCA is active
before the Commission in proceedings implementing the 1996 Act. In addition, NASUCA is
represented on the Federal-State Joint Board on Universal Service and other Commission
advisory bodies.

Consistent with its role as a representative of state utility consumer advocates, NASUCA
seeks to advance, and enforce, the pro-consumer goals and provisions of both the 1934 Act and
the 1996 Act. The 1934 Act protects consumers by requiring that common carriers’ services,
practices and charges are “just” and “reasonable,” and authorizes the Commission to require
carriers to cease and desist from engaging in practices that are unjust or unreasonable, and by
giving persons the right to compensation where injured by common carriers’ acts or practices.’

On June 18, 2003, NASUCA adopted a resolution opposing carriers’ imposition of so-
called “regulatory” fees, line items and surcharges upon their customers.® NASUCA’s Petition
to the Commission continues and furthers the June 2003 resolution opposing such carrier
practices.

1. REGULATORY AND FACTUAL BACKGROUND.
A. The Provisions of the 1934 and 1996 Acts.
One of the principal goals of federal telecommunications law is ensuring that the charges

carriers impose on consumers for telecommunications services are “just” and “reasonable.” The

Section 3 (b) of the By-Laws of the National Association of State Utility Consumer Advocates,
Certified June, 1993.
> See, e.g., 47 U.S.C. §§ 201, 205-207.

bSee http://www.nasuca.org/res/telco/telco2003-02.php.




1934 Act states that that carrier charges for telecommunications service must be “reasonable.”
This purpose is embodied in the statutory section that establishes the Commission:

For the purpose of regulating interstate . . . commerce in communication by wire
and radio so as to make available, so far as possible, to all the people of the
United States . . . a rapid, efficient, Nation-wide, and world-wide wire and radio
communications service with adequate facilities at reasonable charges . . . .

This purpose is reiterated elsewhere in the 1934 Act. For example, Section 201 addresses the
rates and charges carriers may establish in connection with wireline or wireless communications
service and declares unlawful “[a]ll charges, practices, classifications, and regulations for and in
connection with communication service” that are not “just and reasonable.”® Section 205, which
is the heart of the Commission’s enforcement authority, authorizes the Commission to take
action when it finds carriers’ charges or practices to be unjust or unreasonable and provides, in
relevant part:

Whenever, after full opportunity for hearing, upon a complaint or under an order
for investigation and hearing made by the Commission on its own initiative, the
Commission shall be of the opinion that any charge, classification, regulation, or
practice of any carrier or carriers is or will be in violation of any of the provisions
of this chapter, the Commission is authorized and empowered to determine and
prescribe what will be the just and reasonable charge . . . to be thereafter
observed, and what classification, regulation, or practice is or will be just, fair,
and reasonable, to be thereafter followed, and to make an order that the carrier or
carriers shall cease and desist from such violation to the extent that the
Commission finds that the same does or will exist, and shall not thereafter
publish, demand, or collect any charge other than the charge so prescribed . . . and

47 U.S.C. § 151 (emphasis added).
847 U.S.C. § 201(b).

%47 U.S.C. § 205(a).



shall conform to and observe the regulation or practice so prescribed.’

Consumers’ entitlement to just and reasonable charges is not confined to wireline service.
Instead, Congress made it abundantly clear that consumers’ entitlement to reasonable and just
charges extends to mobile, or wireless, telecommunications services as well. Section 332 of the
1934 Act provides that:

A person engaged in the provision of a service that is a commercial mobile

service shall . . . be treated as a common carrier for purposes of this chapter,

except for such provisions of subchapter Il of this chapter as the Commission may
specify be regulation as inapplicable to that service or person. In prescribing or
amending any such regulation, the Commission may not specify any provision of
section 201, 202, or 208 of this title, and may specify any other provision only if
the Commission determines that —
Q) enforcement of such provision is not necessary in order to ensure

that the charges, practices, classifications, or regulations for or in connection

with that service are just and reasonable and are not unjustly or unreasonably

discriminatory;

(i) enforcement of such provision is not necessary for the protection
of consumers . . . .

The 1996 Act continued the pro-consumer goals of the 1934 Act by introducing
competition as a means for achieving fair and reasonable charges and practices for
telecommunications services. As stated in its Preamble, the 1996 Act’s overriding purpose is "to
promote competition and reduce regulation in order to secure lower prices and higher quality
services for American telecommunications consumers and encourage the deployment of new
telecommunications technologies.” Accordingly, it is clear that competition is not merely

intended to enhance telecommunications carriers’ corporate interests; Congress has directed that

1947 U.S.C. § 332(c)(1)(A) (emphasis added).



competition be utilized to serve the 1934 Act’s pro-consumer objectives.

While much of the 1996 Act is concerned with establishing the parameters of the new,
competitive relationship between telecommunications carriers, numerous sections continue and
expand upon the pro-consumer goals of the federal telecommunications laws, as expressed in the
Preamble just quoted. Section 254, for example, contains a specific subsection, entitled
“Consumer Protection,” that requires states and the Commission to “ensure that universal service
is available at rates that are just, reasonable and affordable.”™* Similarly, Section 258 of the
1996 Act reinforces the pro-consumer goals of the federal telecommunications laws by expressly
prohibiting “slamming” — illegal changes in subscribers’ (i.e., consumers’) carrier selections.*?
In like fashion, Section 701 added several provisions designed to protect consumers from billing
abuses associated with the provision of certain “pay-per-call” services.*®

Thus, the Commission is clearly authorized — indeed it is obligated — to consider the
practices complained of by NASUCA herein, and to prescribe just, fair and reasonable carrier
practices in order to ensure that telecommunications service is provided to all Americans at just
and reasonable charges. This includes the authority to prescribe the format and presentation of
such charges in order to eliminate confusion and the possibilities for fraud, and to enhance
competition.

B. The Commission’s Truth-in-Billing Order.

147 U.S.C. § 254(i).
12
47 U.S.C. § 258.

1347 U.S.C. § 228(c)(8).



The Commission has often recognized the pro-consumer aspects of the federal
telecommunications laws. Most importantly — for purposes of this Petition — the Commission
reiterated and reinforced its pro-consumer mission in the TIB Order.

In addition to concerns related to slamming and cramming practices by carriers, the TIB
Order addressed the broader issue of consumers’ confusion regarding charges on their monthly
telephone bills. In this regard, the Commission noted that *“virtually every state and consumer
advocacy group that commented,” as well as several members of Congress, identified consumer
confusion as a growing concern that the Commission should address.** Likewise, the
Commission noted that the Federal Trade Commission (“FTC”) asserted that Commission
intervention “is necessary to help consumers avoid ‘falling prey’ to unscrupulous service
providers who hide or mislabel unauthorized charges on consumers’ telephone bills.”*

In the TIB Order, the Commission adopted a number of common sense “truth-in-billing”
principles and guidelines designed to ensure that consumers are provided with basic information
they need to make informed choices in a competitive telecommunications market, and protected
from unscrupulous competitors. Both objectives are threatened by the epidemic of carrier line
items, surcharges and fees that are the subject of this Petition.

The regime of surcharges adopted by both wireline and wireless carriers is not only
misleading and deceptive, it is also ultimately anticompetitive and uneconomic. The line item

surcharges and fees at issue frustrate consumers’ ability to make informed decisions about

¥d., 1 4.
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carriers based on rates. Worse, the competitive telecommunications market actually provides an
incentive for carriers to adopt such surcharges in order to present charges to customers that are
deceptively lower than they otherwise would be. The result is economic inefficiency, because
carriers can hide their true costs of service by coupling low usage and monthly charges with high
line item surcharges and fees. Further, carriers have incentives to over-recover their costs
through such surcharges.® These ills require the Commission to more vigorously enforce, and
ultimately expand, the pro-consumer protections established in the TIB Order.

C. The Commission’s USF Contribution Order.

In December 2002, the Commission fundamentally changed the manner in which carriers
were allowed to recover the assessment imposed to cover contributions to federal universal
service programs.'’ In the Contribution Order the Commission prohibited carriers from
marking-up federal universal service fund (“USF”) assessments on end-users above the

Commission-authorized assessment factor. The Commission based its decision on the customer

®Unfortunately, certain loopholes in the Commission’s TIB Order provide the carriers with
ample opportunity to over-recover the costs they ostensibly recover via surcharges. For one
thing, the Commission never finalized rules regarding standardized labels, as it indicated it
would do. TIB Order, 11 55-56. Nor did the Commission require that carrier charges be
imposed only when expressly authorized by state or federal regulatory action, as in the case of
universal service fund assessments, enhanced 911 (“E911") surcharges, federal and state
telecommunications taxes and other taxes collected by carriers on behalf of the government.
Third, the Commission — in neither the TIB Order nor in any of the orders establishing the
regulatory programs the costs of which the carriers claim they recover — never required carriers
to demonstrate that the monthly charges being imposed bore any relationship to the costs directly
incurred as a result of such regulatory programs. As a result, carriers have been given carte
blanche to create these charges, and recover as much money as they think their customers will
bear.

7" In the Matter of Federal State Joint Board on Universal Service, Docket No. 96-45, Report
and Order and Second Further Notice of Proposed Rulemaking, FCC 02-329 (rel. Dec. 13, 2002)
(“Contribution Order”).




confusion caused by USF surcharges, the possible over-recovery of costs, and adverse impacts

on competition:

We acknowledge that carriers in the past may have marked up their universal
service line items above the relevant assessment amount for uncollectibles and
other factors. We are concerned, however, that the flexibility provided under our
current rules may have enabled some companies to include other completely
unrelated costs in their federal universal service line items....

The elimination of mark-ups in carrier universal service line items will also
alleviate end-user confusion regarding the universal service line item. ...This
requirement also should foster a more competitive market by better enabling
customers to comparison shop among carriers. This furthers our goal of
promotigg transparency for the end user in order to facilitate informed customer
choice.

However, at the very moment it took steps to curb unreasonable carrier practices in
connection billing customers to recover the carrier’s USF assessment, the Commission opened
the door for carriers to impose additional line items on consumers:

Contributing carriers still will have the flexibility to recover their contribution

costs through their end-user rates if they so choose and to recover any

administrative or other costs they currently recover in a universal service line-

item through their customer rates or through another line item.

[W]e clarify that we do not believe it appropriate for carriers to characterize

these administrative and other costs as regulatory fees or universal service

charges after April 1, 2003. These costs, in our view, are no different than other

costs associated with the business of providing telecommunications service and

may be recovered through rates or other line item charges.™
The Commission’s open invitation to carriers to impose new line items and surcharges was

quickly accepted. Within a short time, consumers experienced an increase in existing surcharges

and a proliferation of new line items on their bills. These line items, surcharges and fees —

' 1d., 11 48, 50.
91d., 11 40, 54 (emphasis added).



described in detail below — have led to greater customer confusion, exactly the opposite result
sought by the Commission in the TIB Order. Moreover, these line items have further distorted
the competitive price signals consumers receive and act upon, all to the detriment of the public
interest.

D. The Carrier Surcharges And Practices At Issue.

Since the TIB Order was issued in 1999, almost five years ago, interexchange carriers
(“IXCs”) and commercial mobile radio service (“CMRS”) providers (i.e., wireless carriers”)
have increasingly resorted to imposing monthly line items, surcharges and fees ostensibly to
recover certain of their operating costs. In recent years, so-called “regulatory compliance”
surcharges have mushroomed — in terms of the numbers of carriers imposing them, the number
of charges being imposed by carriers on consumers’ monthly telephone bills, and the amount of
revenue being recovered via such fees”® And, like mushrooms, these surcharges have
blossomed in the dark — out of the bright light of regulatory scrutiny.

During this same time, carriers have generally reduced usage-based rates, both in
response to government-imposed reductions in both interstate and intrastate access charges, as
well as in response to competitive pressures on their marketing and pricing decisions.

Regulators and carriers alike trumpet these access charge and usage-rate reductions. The

293ee Todd Wallack, “Telephone rates are rising at a blistering pace,” Seattle Post-Intelligencer
(Feb. 3, 2004) (http://seattlepi.nwsource.com/business/159056 phonerates03.html); Morgan
Jindrich, “Prepaid Profit Plan for Wireless Companies,” The Center for Public Integrity (Oct. 20,
2003) (http://www.openairwaves.org/telecom/printer-friendly.aspx?aid=67); Andrew Backover,
“Some phone companies call on higher rates,” USA Today (Jan. 2, 2004); Jeff Smith, “Fee
frenzy,,” Rocky Mountain News (Aug. 4, 2003)
(http://www.rockymountainnews.com/drmn/technology/article/0,1299,DRMN_49 2156788,00.h
tml).
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carriers, however, have not seen fit to make consumers adequately aware of the hidden fees and
charges that virtually all consumers now pay for telephone service. Nor do regulators seem
inclined to rein in this practice.

Moreover, even if consumers were better informed of the carriers’ pervasive use of
surcharges, it is unlikely that this information would provide adequate protection since
consumers generally shop among carriers based on the lowest monthly and usage-based rates for
the telecommunications service offered, and do not consider the myriad fees and surcharges that
also apply.”* Nor would providing consumers with such information prevent carriers from over-
recovering their regulatory compliance costs, since there simply is no basis to compare what
those costs are to the revenues produced by the carriers’ fees.

Unless the Commission takes action now, carriers will recover more and more of their

operating costs through “regulatory compliance” surcharges and other line items about which

?Icarriers will no doubt assert that such information is available “on their websites.” For a few
carriers, this is actually true. However, for many other carriers, this assertion is as deceptive as
the line item charges themselves. In preparing this petition, NASUCA searched many of the
carriers’ websites in vain for detailed information regarding their monthly fees and surcharges.
Either the information is not there, or it is buried where the information is practically impossible
to locate. Further, very few consumers will spend the time necessary to surf the Internet to find
out all the facts regarding hidden carrier fees and charges — even at this late date, not everyone
has access to the Internet.

Carriers will also no doubt assert that information regarding their monthly regulatory
charges is contained in their “welcome packages” or on somewhere (usually the back of the last
page) of the customer’s bill. This is hardly helpful. The customer has already taken service at
this point and is incurring the monthly fees. Moreover, most customers get all their information
regarding their service and its cost from the page listing the amount owed for service, not from
welcome packages and definitions at the back of the bill.

11



consumers either know nothing or about which they are misled or confused. These surcharges

bear no clear relationship to the “regulatory” costs they purportedly recover.

1. A Sampling of Representative IXC Surcharges.

In the second half of 2003, both AT&T Corporation (“AT&T”) and Sprint
Communications Company, LP (“Sprint”) — two of the “Big Three” 1XCs — introduced virtually
identical, $0.99 per month surcharges applicable to nearly all their long distance customers.
MCI WorldCom, Inc. (“MCI”) and BellSouth Long Distance, Inc. (“BellSouth”) quickly
followed suit and either introduced new surcharges or greatly increased existing ones. The big
IXCs apparently took their cue from smaller carriers that historically have recovered a portion of
their operating costs through “regulatory” surcharges, %> based on the “green light” for such line
items given in the Commission’s Contribution Order.

a. AT&T’s “Regulatory Assessment Fee.”

In April 2003, AT&T began advising its customers nationwide that, beginning July 1,

2003, their bills would “include a [$0.99] per month Regulatory Assessment Fee” that “applies

each month in which [there are] any AT&T charges” on the customer’s bill.?

According to
AT&T, the fee helps it to “recover the following costs: interstate access charges; regulatory
compliance and proceedings costs and property taxes.”** A disclaimer advises customers that

“[t]his fee is not a tax or charge required by the government” and directs customers to the

22 See sections e. through g., below.

%5ee AT&T Bill Insert (copy attached as Attachment A).

21d.
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company’s toll free customer service telephone number and website for more information.®
b. Sprint’s “Carrier Cost Recovery Charge.”

Sprint lost little time in following AT&T’s lead. In July 2003 — just three months after
AT&T’s action — Sprint began advising its customers that, starting September 1, 2003,
customers’ bills nationwide would “include a [$0.99] monthly Carrier Cost Recovery Charge’?°
in order to “recover its regulatory costs.”®” The amount of the charge is not the only thing the
two carriers’ fees have in common. Like AT&T, Sprint lumps together numerous operating
expenses as justification for imposing its new surcharge, advising that its surcharge helps it
recover various costs, “including the costs of administering relay services for deaf and hard-of-
hearing consumers, the North American Numbering Plan [“NANP”], other regulatory
compliance items, and certain property taxes.””® Like AT&T, Sprint imposes the charge “each

month [the customer has] any Sprint long distance charges or usage activity.”®® Finally, taking

another page from AT&T’s book, Sprint includes a perfunctory disclaimer, advising customers

2 1d. AT&T’s website contains information regarding the Regulatory Assessment Fee that
substantially repeats the information set forth in its bill insert, as well as “Frequently Asked
Questions” (“FAQs”) regarding the fee. Among other things, the FAQs include the company’s
rationale for imposing its Regulatory Assessment Fee. AT&T claims that it is assessing the fee
because “in the competitive environment we are in, we cannot continue to absorb these [access
charges, property taxes and expenses associated with regulatory proceedings and compliance].”
AT&T FAQs, Q1 (copy attached as Attachment B). AT&T also advises that customers enrolled
in its local service plans are not subject to the Regulatory Assessment Fee. Id., Q6.

%6See Sprint Bill Insert (copy attached as Attachment C).

2T As is obvious, the charges imposed by both AT&T and Sprint are the same - $0.99 per month
—although there is no way to tell if the costs recovered by each of the surcharges is the same.

2 4.
P14,
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that “[t]his fee is not a tax or charge required by the government.”*°

C. MCI’s “Carrier Cost Recovery Charge.”
On July 1, 2003, about the same time that AT&T introduced its Regulatory Assessment
Fee, MCI tripled the monthly “Carrier Cost Recovery Charge” imposed on customers making
long distance interstate and international calls — from 0.5% to 1.4%.3* Aside from the fee
structure, MCI’s Carrier Cost Recovery Charge looks remarkably similar to the surcharges
imposed by the other two members of the “Big Three” IXCs. For example, MCI’s surcharge
ostensibly recovers costs MCI incurs “with regard to Telecommunications Relay Service,

132

national number portability, and federal regulatory fees. MCI also uses the surcharge to

recover “expenses the Company incurs with regard to . . . universal service funds . .. .”

% 1d. Unlike AT&T, Sprint is laconic in describing the Carrier Cost Recovery Charge on its
website. Under the topic “recent changes to Sprint’s terms and conditions of service,” Sprint
advises only that “customers will be assessed a $0.99 Carrier Cost Recovery Charge each month,
effective September 1, 2003.” See
http://www.sprint.com/ratesandconditions/residential/documents/resratechanges.pdf. Sprint did
not include the Carrier Cost Recovery Charge as a topic on the “Consumer Tips” portion of its
website which addresses monthly recurring charges, fees and taxes that appear on customers’
bills. See http://www2.sprint.com/as_scope/values/consumer_info/topics.do?topic=1111248.
Sprint did advise customers that, upon implementation of the Carrier Cost Recovery Charge, it
would no longer assess its “Carrier Property Tax Charge,” which was a “1.41% [assessment]
applied to billed interstate and international charges (including usage and non-usage) each
month.” 1d.

315ee http://www.theneighborhood.com/res local service/Taxes/Taxes WV.html

%|d.  This same page notes that MCI recovers the Commission-mandated local number
portability charge of $0.23/month. It is unclear how the “national number portability” costs
associated with the Carrier Cost Recovery Charge are different than the local number portability
costs that MCI is allowed to recover.

3See http://consumer/mci.com/mci service agreement/res most recent info.jsp. It is not clear
(Footnote con’t.)
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Unlike AT&T and Sprint, MCI also imposes a monthly Property Tax Surcharge on its
customers’ interstate and international customers’ calls, including usage and non-usage.®* This
surcharge is intended to “recover a portion of the property tax that [MCI] pays to state and local
jurisdictions.” At about the same time it tripled its Carrier Cost Recovery Charge, MCI also
increased its Property Tax Surcharge from 1.03% to 1.4%.%

d. BellSouth’s “Carrier Cost Recovery Fee.”

BellSouth introduced its interstate “Carrier Cost Recovery Fee,” effective January 1,
2004. BellSouth’s surcharge is virtually identical to the monthly surcharges adopted by AT&T,
Sprint and MCI. Like AT&T and Sprint, BellSouth’s Carrier Cost Recovery Fee is a fixed,
$0.99/month surcharge applied each month a residential subscriber has interstate long distance
charges — such as monthly service charges or usage — on a bill. The similarity BellSouth’s new
charge bears to the other 1XCs’ fees does not end with cost structure or nomenclature. Like the
other IXCs, BellSouth’s surcharge ostensibly recovers “certain costs associated with state-to-
state access charges, expenses associated with regulatory proceedings and compliance, and

billing expenses.”*

how the Company’s recovery of expenses incurred “with regard ... to universal service funds”
through the Carrier Cost Recovery Charge dovetails with the Federal Universal Service Fee that
MCI already collects.

3See http://consumer/mci.com/mci service agreement/res most recent info.jsp.

H1d.

% 1d. Unlike the other IXCs, however, BellSouth specifically exempts several classes of
customers from the charge, namely non-residential customers and certain classes of residential
customers. BellSouth exempts residential customers subscribed to the following plans: Basic
Savings, Basic Savings Value, State Talk, State Talk Value, Unlimited, Unlimited Talk, and
(Footnote con’t.)
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e. TalkAmerica’s “TSR Administration Fee.”

On its website, TalkAmerica describes a series of taxes and surcharges associated with its
long distance service, including a “TSR Administration Fee.”*’ TalkAmerica advises that the
TSR Administration Fee is “[a] fee that reimburses the Company for administrative costs
incurred to collect federal, state, and local taxes, surcharges, and regulatory fees.”*
TalkAmerica does not provide information on its website identifying the amount of the TSR
Administrative Fee. However, NASUCA understands that the TSR Administration Fee is a
$1.25 monthly surcharge placed on all TalkAmerica customers’ bills.

f. OneStar Long Distance, Inc.’s Surcharges.

OneStar Long Distance, Inc. (“OneStar”) presents perhaps the most egregious example
NASUCA has found of 1XCs using hidden fees and surcharges to cover ordinary operating costs.
Unlike the other IXCs who use one or maybe two, surcharges to recover their operating costs,
OneStar has a panoply of surcharges and fees ostensibly to recover such its costs. For example,

OneStar imposes a monthly “Interstate Access Surcharge” upon its customers — $2.95/month for

business customers and $1.95/month for residential customers.*®  OneStar provides no

Unlimited MultiLine plans, as well as residential customers with domestic Residential Message
Telecommunications Service. See http://www.tariffs.net/tariffs/481/Res_Notice 051402.pdf.

3See https://secure.talk.com/web.cgi/user/cs-answerspop-plans.htm?answer=Idrates8.

%83ee https://secure.talk.com/web.cgi/user/cs-answerspop-ldtaxes.htm (emphasis added).

%95ee “OneStar Long Distance, Inc. Interstate Rates and Service Schedule No. 1,” Section 3.5
(available at http://www.onestarcom.com/includes/file_download.asp?1D=717).
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explanation regarding what costs its Interstate Access Surcharge is intended to recover.*

Further, OneStar assesses its customers both a “Universal Connectivity Charge” —a 3.2%
assessment on residential customers and 4.2% on business customers — in addition to the FCC-
authorized assessment for the Universal Service Fund, which is currently 8.7%.* Both charges
appear to recover OneStar’s federal universal service assessments. Moreover, OneStar imposes a
“Primary Carrier Charge” on its customers — $1.51/month for residential customers, $4.61/month
per line for business customers.*? OneStar provides its customers no explanation for either the
Universal Service Connectivity Charge or its Primary Carrier Charge.*®

g. VarTec Telecom, Inc.’s Surcharge.

VarTec Telecom, Inc. (“VarTec”) simply adds an additional $1 surcharge on top of the
FCC-authorized Federal universal service assessment that VarTec imposes on its customers’
interstate and international calls.** Keeping it simple in the extreme, the company provides no
information explaining what the surcharge is intended for on its website.

2. A Sampling Of Wireless Carriers’ Surcharges.

O1d.

*1d., Sections 3.25 and 3.28. OneStar includes contributions for state-specific universal service
funds as additional assessments under the “Universal Connectivity Charge” provision of its
interstate services tariff. Id., Section 3.25(a) - (d).

21d., Sections 3.25 and 3.26.

*1d. In West Virginia, at least, OneStar also imposes a monthly “Property Acquisition Charge”
of 0.003% of net charges, including usage and other miscellaneous charges, to its intrastate long
distance customers’ accounts. OneStar Communications, LLC Tariff P.S.C. W.Va. No. 1,
Section A.28, original page 64. Once again, there is no explanation of what costs OneStar is
recovering through its Property Acquisition Charge.

#5ee http://vartec.com/ratechanges/usf charge.asp.
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Wireline 1XCs are not the only carriers imposing monthly surcharges on their customers.
Many of the Nation’s wireless carriers — including the largest carriers — are also taking advantage
of the loopholes in the Commission’s TIB Order and Contribution Order that allow carriers to
recover operating costs by imposing fees, line items and surcharges.

According to the Center for Public Integrity (“CPI”), nine out of the ten largest wireless
carriers currently impose monthly surcharges, ranging from a low of $0.05 per month, previously
charged by Verizon Wireless, to a whopping $2.83 per month charged by Nextel.** Like their
wireline brethren, the wireless carriers identify a smorgasbord of regulatory and administrative
programs whose costs the carriers recover through these surcharges. The programs identified by
the wireless carriers include implementing wireless enhanced 911 (“E911”), telephone number
pooling, wireless local number portability, the Communications Assistance for Law Enforcement
Act (“CALEA”), and digital TTY service. A non-exhaustive sampling of the wireless carriers’
“regulatory” surcharges is set forth below.

a. AT&T Wireless’ Regulatory Programs Fee.

AT&T Wireless Services, Inc. (“AWS”) currently collects a $1.75 “Regulatory Programs

Fee,” for each customer’s line each month.*® This fee, AWS claims, is intended to “help fund

[AWS’] compliance with various government mandated programs which may not be available

*See M. Jindrich, “Prepaid Profit Plan for Wireless Companies,” Center for Public Integrity
(Oct. 2003) (“CPI Article™) (available at
http://www.openairwaves.org/telecom/report.aspx?aid=67.

46

See
http://www.attwireless.com/personal/plans/plans.jhtml?planpage=national& requestid=27536
According to CPIl, AWS apparently was charging about one-third of its customers such fees in
July 2003. NASUCA has not confirmed that statement.
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yet to subscribers.” Like several wireline carriers, AWS advises that its fee “is not a tax or
government required charge.”
b. Verizon Wireless’ Regulatory Charge.

Until recently, Verizon Wireless imposed a $0.05/month Regulatory Charge on each
customer’s phone, in addition to the Commission-authorized “Federal Universal Service
Charge.”®” This was the lowest of any wireless carriers’ monthly line items, charges or fees.
Unfortunately, this situation has changed. Verizon Wireless has advised its customers that:

Beginning March 1, 2004, our Regulatory Charge, which helps defray Verizon

Wireless’ ongoing costs of complying with various regulatory mandates, will

increase from $0.05 to $0.45 per month to help defray the costs of complying with

the FCC’s local number portability requirements. The Regulatory charge is not a

tax, is our charge and is subject to change from time to time.*®
In other words, Verizon Wireless has now increased its Regulatory Charge by some 800%.

C. ALLTEL’s Regulatory Cost Recovery Fee And Others.

ALLTEL Wireless (“ALLTEL”) imposes a variety of surcharges on its customers. In
addition to applicable federal, state and local taxes, federal and state USF surcharges and 911
fees, ALLTEL charges each wireless customer: (1) a $0.41 Regulatory Cost Recovery Fee “to
recoup expenses incurred to provide government mandated services”; and (2) a $0.59 Telecom

Connectivity Fee “to recover costs incurred in connecting calls to other carrier networks.”*

http://www.verizonwireless.com/ics/plsgl/plan detail.intro?p plan category id=10045
&p section=PLANS PRICING.

“83ee Verizon Wireless Bill Insert (copy attached as Attachment D).

*95ee “Explanation of Fees and Services,” http://www.alltel.com/estore/wireless/products/total.
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d. Cingular Wireless’ Regulatory Cost Recovery Fee.

According to information on its website, Cingular Wireless (“Cingular”) imposes a
“Regulatory Cost Recovery Fee” of “up to” $1.25/month on all customers’ plans.®® Cingular
explains that this fee is used to “help defray its costs incurred in complying with obligations and
charges imposed by State and Federal telecom regulation.”™ According to the company, the
Regulatory Cost Recovery Fee is in addition to a gross receipts surcharge and State and Federal
Universal Service charges. As with most of the CMRS carriers, Cingular provides the standard
disclaimer, advising that its Regulatory Cost Recovery Fee is not a “tax or a government required

charge.”
e. Leap Wireless’ Regulatory Recovery Fee.

Cricket Communications, the operating subsidiary of Leap Wireless, imposes a $0.45
“regulatory recovery” fee in order to “recoup [its] costs for complying with regulations related to
number pooling and local number portability.”®* On its website, the company sets forth the usual

disclaimer that the regulatory recovery fee “is not a tax or charge required by the government.”

5ee

http://onlinestore.cingular.com/webapp/wcs/stores/servlet/ES PROD RATE?storeAlias=scalax
&storeld=11451&catalogld=11451&langld=-1&svcAreald=SBC&ratePlanType=Local. The
CPI Article indicated that Cingular recovers a fee of from $0.32 to $0.75/month, of which $0.28
is applied to costs of number pooling/number portability.

1.

25 http://www.cricketcommunications.com/faqgs.asp#tfees.
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f. Nextel’s Federal Programs Cost Recovery Fee.

Nextel appears to be “king of the hill” among wireless carriers, imposing the largest
monthly surcharge of any to recover its costs of doing business. Nextel’s website advises that
the company imposes a “Federal Programs Cost Recovery Fee” or “FPCR,” of $1.55 or $2.83
per month.>® According to Nextel, this fee is “charged for one or more of the following: E911,
number pooling and wireless number portability.” The website also includes a disclaimer,

stating that the FPCR fee “is not a tax or government required charge.”
g. Sprint PCS’ Various Charges.

Sprint PCS does not readily provide information quantifying its monthly surcharges on its
website. Instead, the company advises only that it invoices customers “for fees that we collect
and remit to the government such as Universal Service, and for surcharges that we collect and
keep to pay for the costs of complying with government mandates such as number pooling and

portability, and Enhanced 911 service.”*

However, Sprint PCS’ bills contain the missing
information. Under the “Surcharges & Fees” portion of its monthly customer’s bill, Sprint PCS
indicates that it collects $1.10 per line per month for “Federal Wireless Number Pooling and

Portability,” $0.40 per line per month for “Federal E911,” and $0.82 per line per month for the

“Federal Universal Service Fund.”> Sprint PCS advises that these “charges are neither taxes nor

%3 http://nextelonline.nextel.com/NASApp/onlinestore/Action/EnterZipCode.

>*See “Taxes and Surcharges,”
http://www.sprintpcs.com/common/popups/poplLegal TermsPrivacy.html.

*>See Sprint PCS Account Summary (copy attached as Attachment E).
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government imposed assessments.”®

h. US Cellular’s Regulatory Cost Recovery Charges.

US Cellular advises customers that they are responsible for, among other things,
“regulatory cost recovery charges (such as Universal Service Fund, Enhanced 911 and Wireless
Number Portability); surcharges; and taxes,” and that “regulatory cost recovery fees, surcharges,
and taxes are subject to change without notice.”™’  Although NASUCA could not find
information identifying the specific amount of these fees, it understands that in addition to the
federal USF surcharge, US Cellular collects a $0.55 per month fee from customers, ostensibly to

recover its costs associated with wireless number portability and number pooling.

i. Western Wireless’ Regulatory and Administrative Surcharge.

Western Wireless advises that the company, “like other wireless providers,” has
implemented a monthly surcharge per wireless number to help “offset the cost of complying with
the obligations being imposed on wireless telecommunications companies by state and federal
governments.”® More specifically, the company advises that this surcharge offsets its “cost of

complying with state and federal rules and initiatives advancing programs such as Enhanced 911,

56http://WWW.sprintpcs.com/common/popups/pop LegalTermsPrivacy.html.

>See “Customer Service Agreement,”
http://www.uscc.com/uscellular/SilverStream/Pages/r terms conditions.html.

Bhttp://www.cellularonewest.com/FAQSmart.asp.
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Telephone Number Pooling, Wireless Number Portability and CALEA.”™ On customer bills,
the surcharge is identified as the “Regulatory and Administrative Surcharge,” though Western
Wireless advises that the surcharge “is neither a tax nor mandated.” Effective January 20, 2004,
Western Wireless increased this surcharge nearly 75%, from $0.97 to $1.70 per month per

number.

3. The Sheer Number of Carriers and Charges Demonstrates the
Magnitude of the Problem.

According to the Commission’s latest report, there are roughly 1,000 IXCs* and
approximately 1,300 CMRS carriers® operating in the United States. Obviously, NASUCA did
not canvas every carrier to determine whether it imposes regulatory surcharges on its customers
and, if so, what those fees purport to recover or the amount of each such fee. One thing is
certain: The list of line item charges identified herein is not exhaustive. ~ The sheer number of
carriers and charges cited in this Petition, however, demonstrates the magnitude of the problem

and the need for sweeping action by the Commission.®

It would be administratively impossible to look at each carrier, or each carrier’s fee, to

¥d.

%05ee “Statistics of Communications Common Carriers,” p.iv (Rel. March 2, 2004) (available at
http://www.fcc.gov/Bureaus/Common_Carrier/Reports/FCC-State Link/SOCC/02socc.pdf).

®1 "See I/M/O Numbering Resource Optimization, et al., Fourth Report and Order, CC Docket
Nos. 99-200, 96-98 and 95-116, FCC 03-126, 1 18 Fn. 51 (Rel. June 18, 2003) (citing statistics
compiled by the Wireless Telecommunications Bureau).

%2 For example, many of the CMRS carriers discussed by NASUCA may have additional
surcharges for such things as state-imposed 911/E911 fees or state universal service fund
assessments. The websites maintained by many carriers simply do not provide a user-friendly
summary of any and all applicable monthly line item charges, surcharges, fees and assessments
that a customer may experience.
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determine whether the fee is sufficiently and accurately described, whether consumers are
adequately informed of the fee, or whether the fee reasonably recovers the cost incurred by the
carrier in complying with the regulatory program(s) to which the fee is attributed. The only
reasonable action the Commission can take to both protect consumers and ensure that the pro-
consumer, pro-competitive purposes of the telecommunications laws are met, is to adopt the
action urged upon it by NASUCA: Prohibit all line-items, surcharges and fees unless both
recovery of the fee, and the amount of the fee carriers are entitled to assess, is expressly

mandated by federal, state or local government.
1IV. ARGUMENT.

A. Regulatory Surcharges Imposed by Both Wireline and Wireless Carriers Are
Subject to the Pro-Consumer Principles Adopted by the Commission in the
TIB Order.

In the TIB Order, the Commission adopted three “truth-in-billing” principles in order to
ensure that consumers receive “thorough, accurate, and understandable bills” from their

telecommunications carriers.%®

First, that consumer telephone bills be clearly organized, clearly identify the
service provider, and highlight any new providers;

Second, that bills contain full and non-misleading descriptions of charges that
appear therein; and

Third, that bills contain clear and conspicuous disclosure of any information the
consumer may need to make inquiries about, or contest charges, on the bill.**

3TIB Order, { 5.
4.

24



These principles apply to both the IXCs and CMRS carriers and govern the carrier surcharges

and fees that are the subject of NASUCA’s Petition.®

In order to implement its general “truth-in-billing” principles, the Commission adopted
certain “minimal, basic guidelines . . . designed to prevent the types of consumer fraud and
confusion evidenced in the tens of thousands of complaints we have received.”®® Under the first
principle dealing with the organization of bills, the Commission directed that telephone bills
must be clearly organized and include information clearly identifying the service provider
associated with each charge.®” For the second principle, dealing with full and non-misleading
billed charges, the Commission adopted three guidelines addressing billing descriptions,
“deniable” and “non-deniable” charges, and standardized labels for charges resulting from
federal regulatory action.®® The guidelines implementing the Commission’s third principle,
dealing with clear and conspicuous disclosure of inquiry contacts, included the provision of toll-

free numbers for consumers to contact appropriate customer service representatives.®®

These guidelines apply fully to the IXCs. With regard to CMRS providers, the

Commission concluded that some of the guidelines it was adopting “may be inapplicable or

®Id., § 13 (“the broad principles we adopt to promote truth-in-billing should apply to all
telecommunications carriers, both wireline and wireless™).

% d., 5.
®71d., 11 28-36; see 47 C.F.R. § 64.2401(a).

%81d., 11 37-65; see 47 C.F.R. § 64.2401(b) & (c).
%1d., 11 66-68; see 47 C.F.R. § 64.2401(d).

25



"0 However, the Commission indicated that it intended “to

unnecessary in the CMRS context.
require CMRS carriers to comply with standardized labels for charges resulting from Federal
regulatory action, if and when such requirements are adopted.””* Significantly, the Commission

stated that it expected:

[T]o apply the same rule to both wireline and CMRS carriers, however, because
we believe that labels assigned to charges related to federal regulatory action
should be consistent, understandable, and should not confuse or mislead
customers.”?

Finally, the Commission noted that, although several of the guidelines it adopted in the TIB
Order did not apply to wireless carriers, “such providers remain subject to the reasonableness
and nondiscrimination requirements of sections 201 and 202 of the [1934] Act, and our decision
here in now way diminishes such obligations as they may relate to billing practices of CMRS

carriers.””®

Taken together, these principles and guidelines, the Commission believed, “represent

1d., 117.

™1d., 1 18. In addition, the Commission made it clear that “there are two rules that we think are
so fundamental that they should apply to all telecommunications common carriers,” namely: (1)
that the service provider associated with each charge must be clearly identified on the customer’s
bill, and (2) that each bill prominently display a telephone number that customers may call, free-
of-charge, to question any charge on the bill. Id., § 17.

21d., 9 18.
B1d., 1 19.
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fundamental principles of fairness to consumers and just and reasonable practices by carriers.””

Neither wireline nor wireless carriers are exempt from the application of these principles and

guidelines.

B. The Carriers’ Surcharges Violate The TIB Order’s Second Principle — “Full
and Non-Misleading Billed Charges” — And the Implementing Guidelines.

The second, broad principle adopted by the Commission in the TIB Order — “Full and
Non-Misleading Billed Charges” — applies to the carrier surcharges at issue here. This principle
requires “that bills contain full and non-misleading descriptions of charges that appear therein. . .
"> As discussed above, this principle applies to wireline and wireless carriers with equal rigor.
With regard to why full and non-misleading description of charges should be included in all

telecommunications customers’ bills, the Commission stated:

In our view, providing clear communication and disclosure of the nature of the
service for which payment is expected is fundamental to a carrier’s obligation of
reasonable charges and practices. Indeed, we find it difficult to imagine any
scenario where payment could be lawfully demanded on the basis of inaccurate,
incomplete, or misleading information. Moreover, to permit such practices in the
context of telecommunications services is particularly troublesome in light of the
rapid technological and market developments, and associated new terminology,
that can confuse even the most informed and savvy telecommunications
consumer.”®

As previously noted, the Commission adopted three specific guidelines To implement its

full and non-misleading billed charges principle. These guidelines deal with: (1) billing

4.
®1d., 1 37.
4.
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descriptions,”” (2) “deniable” and “non-deniable” charges,”® and (3) standardized labels for
charges resulting from federal regulatory action.”” The IXCs’ surcharges addressed herein
violate the first and third guidelines. As is obvious from the review of carrier surcharges listed
above, the nomenclature of the carriers’ line items is, at the least, inconsistent with the
Commission’s goals in establishing standardized label guidelines, if not the guidelines

themselves.

1. The IXCs’ Surcharges Generally Fail to Meet the Commission’s
Guidelines for Billing Descriptions.

The Commission’s first guideline for fully disclosed and non-misleading billed charges
requires services included on a telephone bill to be accompanied by a “brief, clear, plain

language description of the services rendered.”®® This description must be:

[S]ufficiently clear in presentation and specific enough in content so that
customers can accurately assess that the services for which they are billed
correspond to those that they have requested and received, and that the costs
assessed for those services conform to their understanding of the price charged.®

It is difficult to see how the IXCs’ bills provide information that is sufficiently clear and

specific in content, such as to allow customers to accurately assess that the services for which

1d., 11 38-43.
1d., 197 44-48.
1., 19 49-65.
4., 1 38.
.
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they are being billed correspond to what they have received and that the costs assessed for those

services conform to their understanding of the price charged. Surcharges identified as

“regulatory assessment fees,” “carrier cost recovery charges,” “interstate access surcharge,”

“TSR administration surcharge,” “universal connectivity charge,” and “primary carrier charge”
simply do not allow the IXCs’ customers to “accurately assess” what it is they are being billed
for. Nor do the surcharges, as identified on customer bills, permit customers to determine
whether the amounts they are being charged conform to the price charged for service. Given the
“grab bag” of putative costs each surcharge purportedly recovers (e.g., property taxes, TRS costs,
NANPA costs, access costs, costs of regulatory compliance and proceedings, and others), it is

impossible to assess whether the IXCs’ surcharges bear any relationship to the services the

carriers’ customers are receiving.

The situation is worse with respect to the plethora of monthly surcharges imposed by the
smaller IXCs. Here the surcharges are not merely misleading, they are downright deceptive.
Consider OneStar, for example. It is impossible to determine from its tariffs precisely what
OneStar’s “Primary Carrier Charge” is intended to recover and there is no information regarding
the charge available on the carrier’s website.*> However, the “Primary Carrier Charge” is
deceptively similar to the “Presubscribed Interexchange Carrier Charge” (“PICC”) authorized by

the Commission.®?®  Similarly, OneStar’s “Universal Connectivity Charge” sounds like it is

8\While OneStar has a “questions and answers” section on its website, none of the multitude of
charges, fees and assessments it imposes on customers are discussed. See
http://www.onestarcom.com/customerservice/fag.asp.

8The PICC is an inter-carrier charge local carriers are allowed to pass through to their customers
who select the IXC they want to handle all 1+ toll calls unless the customer makes other
(Footnote con’t.)
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related to the federal universal service fund, an assumption reinforced by the fact that additional
surcharges related to state funds are set forth in the “Universal Connectivity Charge” portion of
OneStar’s tariff. Yet this assumption is contradicted by the fact that OneStar also imposes a

federal USF charge pursuant to a different section of its tariff.

Or consider TalkAmerica’s “TSR Administration Fee.” This fee’s name does not readily
convey any information that would advise a consumer about what the charge is intended to
recover, or whether it is mandated by regulatory action. But the surcharge’s name does appear
calculated to be confused with the Telecommunications Relay Service (“TRS”) charges that
states and the Commission have authorized carriers to recover . No doubt, many consumers —

even regulators — assume that TalkAmerica’s TSR fee is somehow related to TRS service.

2. The Carriers’ Surcharges Do Not Meet the Commission’s Guidelines
Regarding Standardized Billing Labels.

In order to ensure that the principle of fully disclosed and non-misleading billed charges
is achieved, the Commission required carriers to employ standardized labels for charges resulting
from federal action.** The Commission noted that “consumers may be less likely to engage in
comparative shopping among service providers if they are led erroneously to believe that certain

rates or charges are federally mandated amounts from which individual carriers may not

arrangements on a specific call. PICCs have been phased out for most large phone carriers as a
result of the Commission’s CALLS Order. See In the Matter of Access Charge Reform, Sixth
Report and Order, CC Docket No. 96-262 et al., FCC 00-193, 1 76, 105 (rel. May 31, 2000) .

84TIB Order, 7 49.
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deviate.”®

The Commission noted considerable confusion with regard to various line item
charges appearing on consumers’ monthly service bills, assessed by carriers ostensibly to recover

costs incurred as a result of specific government action.®

Although the Commission adopted, as a guideline, the requirement that carriers use
standardized labels to refer to certain charges relating to federal regulatory action, it sought
comment on specific labels that carriers should be obligated to adopt.’” The Commission
tentatively concluded that the labels it described were appropriate for charges related to interstate
access charges, universal service contributions and local number portability. Further, the
Commission tentatively concluded that the labels it described would “adequately identify the
charges and provide consumers with a basis for comparison among carriers” while allowing

carriers’ descriptions to be succinct enough to not burden their billing systems.®®

The Commission’s concerns that carriers adequately identify their charges and that

consumers be able to price shop among carriers, are each directly threatened by the carrier

®1d.

¥|d. The Commission addressed three broad types of line items that had appeared on
consumers’ bills: charges associated with federal universal service obligations, access related
charges, and other charges associated with federal regulatory action (e.g., subscriber line charge
and local number portability charge). Id., 11 51-52. Because the TIB Order did not solve
problems with the universal service assessment, the Commission subsequently mandated that
line items to recover the USF assessment be limited to the current assessment rate authorized by
the Commission. See Contribution Order, supra note 17, 11 50-51.

¥1d. at 1 72. The Commission’s concern focused on three types of line item charges: those
dealing with carriers’ contributions for universal service, access related charges, and charges
associated with federal regulatory action (such as the subscriber line charge or “SLC”).

8.
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surcharges at issue here. Experience has shown that carrier labels only further confuse
consumers, and the proliferation of line items and surcharges inhibits the ability of consumers to

compare the prices of telecommunications services offered by different carriers.

a. The IXCs’ Surcharges Are Not Adequately Identified and
Stymie Consumers’ Efforts to Price Shop Among Carriers.

Many of the IXC surcharges appear to have been named in a way calculated to mislead or
confuse consumers about the origin of the charge in question. For example, AT&T’s
“Regulatory Assessment Fee” creates the impression that it is the result of regulatory action, an
impression reinforced by the nature of the costs the fee is intended to recover (e.g., costs of
regulatory compliance and property taxes). “Regulatory compliance and proceedings” perforce
imply regulation, something only the government does. Similarly, only the government collects

property taxes.

Likewise — as previously noted — TalkAmerica’s “TSR Administration Fee” appears to
have been calculated to be confused with otherwise proper assessments for TRS service.
Similarly, OneStar’s “Primary Carrier Fee” appears intended to be confused with the PICC
allowed by the Commission, while OneStar’s “Universal Connectivity Fee” sounds like a device
to recover the company’s universal service fund contribution, but that contribution is collected
through a different assessment. The surcharges imposed by these carriers appear to be
recovering government-authorized charges and only close examination — usually by those

regularly engaged in telecommunications regulation — establishes that they are not.

The names that MCI, Sprint and BellSouth give their surcharges (i.e., some variation on

“carrier cost recovery”) are broadly accurate in one respect: they are intended to recover various
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of the carrier’s operating costs. However, this is not what the carriers tell their customers.
Customers are advised that the carriers’ surcharges recover costs that are associated with
regulatory action (e.g., costs of providing TRS service, costs associated with the NANP,
regulatory compliance and certain property taxes). The surcharges imposed by these carriers are
misleading in that the name of the charge is vague and fails to convey to customers information

allowing them to readily identify what they are paying for.

b. The CMRS Providers’ Surcharges Similarly Violate the TIB
Order’s “Full and Non-Misleading Billed Charges” Principle.

As previously discussed, the three broad principles enunciated in the Commission’s TIB
Order, including that requiring “Full and Non-Misleading Billed Charges,” apply equally to
wireless carriers.  Thus, CMRS carriers’ bills must contain “full and non-misleading
descriptions” of the fees and surcharges they impose.®® Although the Commission’s guidelines
for billing descriptions do not currently apply to CMRS carriers, the Commission expressed its
intent to make wireless carriers subject to any standardized labeling guidelines that it ultimately
adopted.” Finally, the Commission made it clear that, “notwithstanding our decision at this time
not to apply these several guidelines to CMRS providers, we note that such providers remain

subject to the reasonableness and nondiscrimination requirements of sections 201 and 202" of the

81d., 137.

%|d., 19 17-18. To NASUCA'’s knowledge, however, the Commission has never adopted final,
standardized labeling requirements pursuant to the TIB Order.
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1934 Act.™

In other words, application of the Commission’s “full and non-misleading billed charges”
principle to wireless carriers must be considered in the context of the Commission’s discussion
of standardized labels, as well as the provisions of Sections 201 and 202 of the 1934 Act. When
viewed against this backdrop, it becomes clear that the wireless carriers’ surcharges are likewise
unreasonable and violate the truth-in-billing principles endorsed by the Commission. Like the
wireline IXCs, wireless carriers use vague or misleading labels for their monthly surcharges. For
example, there is AWS’ “Regulatory Programs Fee.” This label conveys precious little
information to consumers, nor does the carrier’s explanation of the charge shed any light (“to
help fund . . . compliance with various government mandated programs which may not be
available yet to subscribers”). *“Various” programs?” *“Government mandated?” “May not be
available yet to subscribers?” It is difficult to imagine a more imprecise description of what

consumers are paying for.

ALLTEL is little better, imposing a $0.41 “Regulatory Cost Recovery Fee” for expenses
incurred to provide “government mandated services.” The same is true for Cingular’s
“Regulatory Cost Recovery Fee,” which “helps defray costs incurred in complying with
obligations and charges imposed by State and Federal telecom regulation.” For its part, Western
Wireless’ explanation of its fee (the charge helps *“offset the cost of complying with the

obligations being imposed on wireless telecommunications companies by state and federal

1d., 1 19. Without doubt, the provisions of Sections 201 and 202 of the 1934 Act equally apply
to the wireline IXCs as well.
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governments)” is more in the nature of lobbying than the imparting of information.®?

As with the IXCs’ monthly surcharges, the wireless carriers fail to adequately or
accurately describe what regulatory costs their surcharges purport to recover. Worse, some
carriers’ descriptions are flatly deceptive, purporting to recover costs — such as compliance with
CALEA or E911 implementation — that are borne by other entities, in whole or part. These

issues are discussed in more detail below.

3. The Carriers’ Line Item Charges Also Violate The Contribution
Order.

Not only do the carriers’ line item charges, fees and surcharges violate the TIB Order in
several respects, they also violate the Commission’s Contribution Order. As NASUCA has
previously pointed out, the Commission gave carriers a “green light” to impose new line items
and surcharges in that order.”® However, the Commission made it clear that it did not believe it
“appropriate for carriers to characterize these administrative and other costs as regulatory fees . .
"% Yet, as NASUCA has amply shown, it is precisely as “regulatory fees” that carriers are

characterizing their various line item charges.

%2Surely Western Wireless is not helping offset other wireless carriers’ costs, yet its monthly
surcharge is not even company specific; instead it speaks of costs imposed on wireless
companies generally.

% Contribution Order, { 54.
%d.
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4, The Carriers’ Disclaimers Heighten, Not Lessen, Customer
Confusion.

Some of the IXCs® and CMRS carriers surveyed by NASUCA have included short
disclaimers on their bills or websites regarding the source, or rather the non-source, of their
surcharges. These disclaimers typically advise customers that the charge in question “is not a tax
or otherwise required by the government.” No doubt these carriers will assert that their

disclaimers dispel any confusion customers may have about the nature of the charge.

Contrary to such arguments, the carriers’ disclaimers heighten, not lessen, customers’
confusion. The carriers’ assertion that the charge is not required by the government is
contradicted by the fact that the charge is recovering costs typically associated with regulatory
action. For example, the charges cover the costs of regulatory compliance, or providing TRS

service, or the NANP, or property taxes.

Customer confusion is the natural consequence of such contradictory messages. Such
confusion is precisely one of the evils the Commission sought to address in the TIB and
Contribution Orders. As the Commission noted, “the names associated with line item charges as
well as accompanying descriptions . . . may convince consumers that all of these fees are

federally mandated.”®®

®Not, however, VarTec, TalkAmerica, OneStar or MCI. These carriers have made no attempt to
alleviate customers’ confusion that results from the carriers’ use of vague or inaccurate
descriptions of the charges in issue.

%TIB Order, ] 53.
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C. Even If Not Specifically Prohibited by the TIB Order, the Carriers’
Surcharges Should Be Prohibited on the Grounds that they Are Misleading
and Therefore Unreasonable and Unjust Under Sections 201 and 202 of the

1934 Act.
1. The Carriers’ Surcharges Are Misleading and Deceptive in Their
Application.

More invidious, and more subtly violating the pro-consumer, pro-competition goals of
the telecommunications laws that were intended to be furthered by the Commission’s TIB Order,
is the carriers’ overall pricing strategy. Succinctly put, the surcharges are simply devices
designed to increase the carriers’ revenues without raising their monthly or usage-based rates for
the telecommunications services provided. In the competitive market, in which consumers
generally shop among carriers based on rate information, these surcharges mask the true cost of a
carrier’s service and make it difficult for consumers to make an “apples-to-apples” comparison
of the cost of carrier service.”” The surcharge regime adopted by the carriers is, therefore,

inherently misleading and deceptive, and should be prohibited.

Take, for example, AT&T’s Regulatory Assessment Fee. AT&T has reduced its per
minute rates for long distance service over the years, both in response to competition and in
response to regulatory directives from state commissions. AT&T generally trumpets these rate
reductions to the public and regulatory bodies. What AT&T does not trumpet, however, is the

fact that these rate reductions have been offset, at least in part, by the imposition of unavoidable

9 Although the Commission has a policy of letting competition establish efficient rates to the
extent possible, it has previously recognized that because of averaging and mark-ups of
surcharges by carriers “...customers are prevented from making head-to-head comparisons
among local service providers.” CALLS Order, 1 19; see also Contribution Order,  50.
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surcharges and fees.”

The regulatory surcharges being imposed by the IXCs and CMRS carriers apply to
virtually all residential customers, across the spectrum of calling plans. The surcharges are not
tied to a particular calling plan or to a particular type of call (e.g., payphone card calls, collect
calls, third party calls, etc.). The carriers’ regulatory surcharges produce millions of dollars in
revenue each month and increase the effective cost of telecommunications service for the

majority of the carriers’ customers.

To be clear: NASUCA is not opposed to carriers recovering their costs of doing business.
Nor is NASUCA opposed to carriers making a profit. What NASUCA is opposed to is the
inherently misleading means by which carriers are recovering those costs and making their
profits — by imposing ever-increasing line items, surcharges and fees on customers, while at the
same time advertising low monthly and per minute rates for the telecommunications services
offered.®® Such practices are inherently deceptive, misleading, and unreasonable. No amount of

explanation on the bill can change this basic fact. The Commission should therefore disallow the

%See Wallack, “Telephone rates are rising at a blistering pace.”

%Compare AT&T’s action in selling long distance to selling gasoline, an ostensibly fully
competitive product. In West Virginia, for example, the price per gallon advertised by a service
station (e.g., roughly $1.75 per gallon for 87 octane) includes approximately $0.44 per gallon in
state and federal taxes. A service station is not allowed, however, to advertise its gas for $1.31
per gallon, with a notice on the pump stating — in fine print — that the price does not include
$0.44 per gallon in taxes. Such behavior is disallowed because, otherwise, consumers would
think they are paying less than they would be at competing stations. Under state and federal
regulations, gas stations may explain to customers the magnitude of taxes imposed on gasoline
by any means at their disposal. However, state and federal regulations mandate that they not
mislead consumers by advertising one price and charging another.
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use of such monthly fees, line items and surcharges as a means of recovering ordinary operating

costs under the guise of government-mandated or imposed charges.

2. The Commission’s Joint Policy Statement Regarding Advertising of
Dial-Around and Other Services Further Suggests that the Carrier
Line Item Charges in Question are Unjust and Unreasonable.

The Commission’s joint policy statement with the Federal Trade Commission (“FTC”)
regarding carrier advertising of dial-around services further suggests that the carrier line item
charges are misleading or deceptive, and therefore constitute unjust and unreasonable practices
under Section 201(b) of the 1934 Act.!® Although the subject of the Advertising Joint Policy
concerned advertising per se rather than billing practices, the same observations and concerns
noted by the Commission and the FTC apply since carriers win customers by advertising their
rates but that advertising does not include information regarding the myriad line item charges,
fees and surcharges identified in this Petition. Nor do the disclaimers and other information
regarding these line items, to the extent they are even provided by the carriers, remedy the
misleading and deceptive promotion of low rates without adequately informing consumers of the
real costs of that service.’®* This is made clear by the parallels between the consumer protection

concerns expressed in both the TIB Order and the Advertising Joint Policy, as well as the

measures designed to protect consumers in both decisions.**

100 5ee |n the Matter of Joint FCC/FTC Policy Statement for the Advertising of Dial-Around and
Other Long-Distance Services to Consumers, Policy Statement, File No. 00-72, FCC 00-72, (rel.
March 1, 2000) (“Advertising Joint Policy”).
4., 1 4.
192 For example, the Commission noted that the “fundamental principles” enunciated in the
Advertising Joint Policy “apply across the board” and that misleading information in ads for dial-
around services would likely be deceptive in ads for long-distance dialing plans in the same
misrepresentations or omissions occurred. Id., 19. The Commission also noted that “the same
(Footnote con’t.)
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Like the concerns with the increase in complaints regarding slamming, cramming and
misleading bills voiced in its TIB Order, the Commission’s Advertising Joint Policy was
intended to deal with “the proliferation of advertisements for dial-around numbers, long-distance
calling plans, and other new telecommunications services, as well as an increase in the number
of complaints regarding how these services are promoted.”*® Like its observations in the TIB
Order, the Commission noted the critical importance of accurate information in carrier
advertising of long-distance services and rates. However, the Commission’s Advertising Joint
Policy illustrates why the carriers’ billing practices violate the Commission’s TIB Order and
otherwise constitute unjust and unreasonable practices.

The Commission’s observations regarding what constitutes deceptive advertising is
instructive in considering what ought to constitute deceptive billing practices. In the Joint
Advertising Policy, the Commission wrote:

A deceptive ad is one that contains a misrepresentation or omission that is likely

to mislead consumers acting reasonably under the circumstances about a

material fact. Material facts are those that are important to a consumer’s decision

to buy or use a product. Information pertaining to the central characteristics of

the product or service is presumed material. The cost of a product or service is an

example of an attribute presumed material.**

The Commission agreed too, with the very point NASUCA makes in this Petition — namely that

price is the “central characteristic” considered by consumers, “not just the per-minute rate, but

standards of truthfulness apply regardless of the medium advertisers choose to communicate
their message to consumers,” regardless of whether that medium is television, radio, magazines,
newspapers, direct mail, telemarketing, the Internet or oral representations made by customer
service representatives. Id.

%4, 13.

%1d., 15.
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rather how that rate, along with all additional fees and charges, will ultimately be reflected in
the charges [consumers] see on their monthly phone bills.”*%
“The issue,” the Commission wrote, “is whether the act or practice is likely to mislead,

"1 1n order to make this determination, the

rather than whether it causes actual deception.
Commission looks to the “net impression” conveyed to consumers by the ad in question, “the
entire mosaic, rather than each tile separately.” Under this standard, which considers the entire
ad, transaction or course of dealing, “even if the wording of an ad may be literally truthful, the
net impression conveyed to consumers may still be misleading.” %

Applying this “net impression” standard to the carrier billing practices complained of by
NASUCA, it is manifest that consumers are misled regarding the true cost of the service they are
receiving from their carriers by the inclusion of separate line items, surcharges and fees. In the
Joint Advertising Policy, the Commission observed that “in many circumstances, reasonable
consumers do not read the entirety of an ad or are directed away from the importance of the
qualifying phrase by the acts or statements of the seller.”*®® Accurate information contained in
the text of the ad, the Commission noted, may not remedy a misleading impression created by a
headline, and disclosures in the fine print or legalistic or ambiguous disclaimers likewise do not
cure the problem. Similarly, the same “bait and switch” problems are inherent in the carriers’

billing practices complained of by NASUCA. The line item charges are deceptively or

misleadingly labeled, information regarding these charges often appears only in the fine print on

19514, 13 (emphasis added).

1614, 4 6.
1074,

10814, 4 8.
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the customer’s bill. Moreover, the disclaimers provided by the carriers on their websites or
monthly billing statements (where they are even provided) are unlikely to actually be noticed by
the customers, and even if noticed, are too vague or misleading to be understood.*®

Given the scope of the problem, the appropriate remedy is not to issue simply another
directive to carriers to provide more accurate information, or even to try to craft guidelines or
rules to address the “entire mosaic” of misleading statements contained on bills, websites or
“welcome packages.” Rather, the Commission should employ the most straightforward solution
to the problem: Prohibit the use of line items to recover carriers’ operating costs, except in those

instances when the line items are expressly mandated by the federal, state or local government.

3. The Surcharges Are Excessive and Bear No Demonstrable
Relationship to the Regulatory Costs They Purport to Recover.

a. The IXCs’ Surcharges.

As discussed above, some IXCs claim that their surcharges recover costs imposed as a
result of specific Commission-imposed requirements, such as compliance with the NANP or the
provision of TRS for the hearing-impaired. These surcharges also purportedly recover the
carriers’ costs of “regulatory compliance and proceedings,” a far more amorphous concept. In
either case, it appears that the IXCs are over-recovering their costs associated with the specific
programs cited, and even the costs the carriers incur associated with the shadowy concept of

“regulatory compliance and proceedings.”

With regard to specific regulatory programs cited by the IXCs, the Commission’s rules

and orders permit carriers to recover their costs associated with such programs. However, the

1995ee Joint Advertising Policy,  20.
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surcharges carriers are imposing exceed — sometimes vastly exceed — their costs of complying

with such programs.

For example, in its most recent order, the Commission approved a total interstate TRS
fund requirement for July 2003 through June 2004 of $115,455,570, with a carrier contribution
factor of 0.00149 (or 0.149%)."° This represented an increase in the carrier contribution factor
from 0.00080 (0.08%) approved by the Commission in the preceding fund year.'*! With regard
to costs of compliance with the NANP, the Commission most recently approved a NANP
Administration contribution factor for July 1, 2003 through June 30, 2004 of 0.000036
(0.0036%)."*? This represented a decrease from the contribution factor of 0.000043 (0.0043%)

applicable during the fund years from July 1, 2001, through June 30, 2003.*3

As the foregoing makes clear, the carriers’ contribution factors to support interstate TRS

19 1n the Matter of Telecommunications Relay Services and Speech-to-Speech Services for
Individuals with Hearing and Speech Disabilities, Order, CC Docket No. 98-67, DA 03-2111,
40 (rel. June 30, 2003).

11 See Proposed Payment Formula and Fund Size Estimate for the Interstate TRS Fund for July
2002 Through June 2003, Public Notice, CC Docket No. 90-571, DA 20-1422, p. 2 (rel. June 14,
2002).

12Gee In the Matter of Administration of the North American Numbering Plan and North
American Numbering Plan Administration Contribution Factor and Fund Size for July 2003
Through June 2004, Order, CC Docket No. 92-237, DA 03-2062, { 7 (rel. June 24, 2003).

3See In the Matter of Administration of the North American Numbering Plan and North
American Numbering Plan Administration Contribution Factor and Fund Size for July 2002
Through June 2003, Order, CC Docket No. 92-237, DA 02-1500, 1 9 (rel. June 27, 2002); see
also In the Matter Administration of the North American Numbering Plan and North American
Numbering Plan Administration Contribution Factor and Fund Size for July 2001 Through June
2002, Order, CC Docket No. 92-237, NSD File No. L-01-96, { 8 (rel. June 27, 2001).
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or the NANP are extremely small. Consequently, the amount carriers pass on to customers each
month for costs associated with the carriers’ provision of interstate TRS and NANP compliance
should be minimal — pennies per month. For example, assuming an average monthly residential
long distance bill of $30, the total that residential customer should pay for interstate TRS and
NANP compliance would be $0.0448 per month — less than a nickel. The carriers are recovering

far more than this nominal sum from customers, however, through their surcharges.

Since carriers often combine contributions for TRS and NANP compliance together with
other costs of doing business in their surcharges, there is no way of knowing precisely how much
customers are being overcharged for carriers” TRS and NANP compliance costs. But given the
levels of fixed monthly surcharges customers pay to carriers like AT&T, BellSouth, Sprint,
OneStar, and TalkAmerica, the over-recovery appears substantial. Even MCI’s Carrier Cost
Recovery Charge — which at first blush looks fairly reasonable, at least compared to some of
other IXCs’ surcharges — appears excessive when compared to the regulatory costs MCI’s charge
purportedly recovers. Again, assuming a $30 average monthly long distance bill, an MCI
customer would pay $0.42 for the company’s Carrier Cost Recovery Charge. Forty-two cents is
not a large amount of money on a monthly bill, but it is still 800% more than the amount MCI is

obligated to contribute for interstate TRS and NANP compliance under this hypothetical.***

b. The CMRS Carriers’ Surcharges.

Likewise, the wireless carriers’ surcharges are unjust and unreasonable, and in violation

Of course, the annual amount associated with each surcharge grows very large when
accumulated over the thousands or millions of customers served by the carriers.
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of Section 202 of the 1934 Act, since those charges either purport to recover costs that the
Commission has never authorized the carriers to recover from end users, or greatly over-recover

amounts authorized by the Commission.
Q) Recovery for “number pooling.”

Many of the CMRS carriers’ “regulatory” surcharges (e.g., Cricket Communications,
Nextel, Sprint PCS and Western Wireless) purport to recover, among other things, costs
associated with number pooling. To NASUCA'’s knowledge, the Commission has never

5

authorized an end-user charge for number pooling.**> For the carriers to suggest that their

surcharges recover number pooling costs appears to be misleading at best.

It is conceivable that the wireless carriers are recovering their NANP compliance costs
under the misnomer “number pooling.”**® If so, this label strikes NASUCA as a particularly
inapt description of the regulatory program to which the surcharge is linked. If, however, NANP
compliance costs are what the wireless carriers are recovering under the moniker of “number
pooling,” then the carriers are recovering far more than their Commission-established assessment

for NANP compliance.

As discussed in connection with the IXCs’ surcharges, the contribution CMRS carriers

15 Apparently, Commission staff is likewise unaware of any such authorization. See CPI Atrticle,
p. 5 (quoting Peter Trachtenberg, Attorney Advisor, Wireless Telecommunications Bureau —
Public Policy Division).

Y8A|I telecommunications carriers contribute, on a competitively neutral basis, to meet the costs
of numbering administration. See 47 C.F.R. 8 52.17. Given the sophistication of the wireless
carriers, it seems improbable that they innocently chose the more ambiguous phrase “number
pooling” rather than “NANP compliance,” as the IXCs use to identify these costs.
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are expected to make for administration of the NANP is tiny. Certainly the wireless carriers’
NANP assessment nowhere approaches the level of the surcharges imposed by these carriers

(e.g., $0.45 to $1.70 per month).*’
(i) Recovery for number portability.

Perhaps the most egregious example of the wireless carriers’ over-recovery of regulatory
“compliance” costs involves the nearly universal practice of including number portability

requirements among the carrier costs being recovered.

As the Commission is well aware, the wireless industry waged a vigorous campaign
against the imposition of number portability since the Commission first indicated portability

would be required in 1996.**® However, while the wireless carriers were simultaneously waging

17\/erizon Wireless, which until recently charged $0.05 per month for number pooling, came
closest to assessing its customers an appropriate amount for NANP compliance.

183ee In the Matter of Telephone Number Portability, First Report and Order and Further Notice
of Proposed Rulemaking, CC Docket No. 95-116, FCC 96-286 (rel. July 2, 1996). A brief
summary is appropriate.  Wireless carriers first petitioned for reconsideration of the
Commission’s decision, requiring number portability to be implemented by June 30, 1999, which
the Commission rejected. In the Matter of Telephone Number Portability, First Memorandum
Opinion and Order on Reconsideration, CC Docket No. 95-116, FCC 97-94 (rel. March 11,
1997). Then Verizon Wireless’ predecessor sought review of the Commission’s decision in the
D.C. Circuit, which was subsequently transferred to the 10th Circuit. Bell Atlantic NYNEX
Mobile, Inc. v. FCC, No. 97-9551 (10th Cir., filed May 30, 1997). Shortly thereafter, the
wireless carriers’ trade association (the Cellular Telecommunications & Internet Association, or
“CTIA”), filed a petition with the Commission seeking temporary forbearance from the June 30,
1999, portability implementation date. The Commission granted that petition and extended the
implementation date to November 24, 2002. In the Matter of Telephone Number Portability,
Memorandum Opinion and Order, CC Docket No. 95-116, FCC 99-19 (rel. Feb. 9, 1999). In
light of the Commission’s decision, the appeal pending before the 10th Circuit was withdrawn.
On July 26, 2001, Verizon Wireless then sought permanent forbearance of the wireless number
portability deadline. The Commission denied that petition, however, though it extended the
deadline again — this time to November 24, 2003. In the Matter of Local Number Portability,
(Footnote con’t.)
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frontal assaults on the Commission’s decision and rearguard actions to delay number
portability’s implementation, they were also conducting covert operations against their
customers — by billing them for the carriers’ compliance costs long before portability’s
implementation date. How much of the money carriers collected for compliance actually went to
fund the carriers’ legal and political battles against number portability probably can never be

known — but it must have been substantial.**°

While there is no way of knowing whether the amounts wireless carriers have collected
for number portability exceed the carriers’ direct costs to implement number portability,*® the
facts strongly suggest that CMRS carriers have grossly over-recovered or overstated their costs
of implementing number portability, in violation of Section 202 of the 1934 Act. As reported by
the CPI, wireless carriers apparently began charging customers for their number portability costs

in January 2002.** The carriers began imposing such fees despite the fact that the Commission-

Order, CC Docket No. 95-116, FCC 02-215 (rel. July 26, 2002). In the wake of that decision,
Verizon Wireless filed an appeal of the Commission’s number portability rules with the D.C.
Circuit, finally losing that appeal on June 26, 2003. See CTIA v. FCC, 330 F.3d 502 (D.C. Cir.
2003). A further extension of the wireless number portability deadline was later denied by the
Commission. In the Matter of Number Resource Optimization, et al., Order, CC Docket Nos.
99-200 & 95-116, DA 03-3744 (rel. Nov. 24, 2003).

NASUCA is not suggesting that the wireless carriers’ efforts to defeat or delay number
portability were improper. However, NASUCA believes that passing the costs incurred in that
effort on to customers in the form of a surcharge, all the while advising those customers that the
surcharge is to cover the carriers’ compliance costs, is deceptive, misleading and unreasonable.

20T NASUCA’s knowledge, the CMRS carriers have never been required to quantify their
costs of implementing number portability, nor have they ever been required to demonstrate that
the surcharges bear a reasonable relationship to those costs.

121CpI Article, p. 2. Nextel reportedly was the first CMRS carrier to begin charging such a fee.
The fee was initially $0.55 per month but was tripled nine months later — to $1.55 per month. Id.
Interestingly, it was only after the Commission extended the number portability deadline for
(Footnote con’t.)
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mandated implementation deadline for wireless number portability was then November 24, 2002
(and was later extended to November 24, 2003).

Although the Commission authorized carriers to recover their costs of implementing

number portability early on,'??

it never directly addressed the propriety of CMRS carriers
recovering their number portability costs prior to the deadline for implementing portability. The
Commission provided some compelling guidance, however.

»123 the Commission

After recognizing “consumers’ sensitivity to end-user charges,
authorized carriers not subject to rate regulation (e.g., competitive LECs, CMRS providers and
IXCs) to “recover their carrier-specific costs directly related to providing number portability in
any lawful manner consistent with their obligations under the Communications Act.”*?*
Addressing this issue further — in the context of incumbent LECs — the Commission determined

that:

[R]ecovery from end users should be designed so that end users generally receive
the charges only when and where they are reasonably able to begin receiving the
direct benefits of long-term number portability.'?

wireless carriers to November 24, 2003, that Nextel tripled its portability surcharge.

1225ee In the Matter of Telephone Number Portability, Third Report and Order, CC Docket No.
95-116, FCC 98-82 (rel. May 12, 1998) (“LNP 3d R&O").

234, 1 135.
1241d., 136 (emphasis added).

21d., 1 142 (emphasis added). The Commission then set a start date when incumbent LECs
could begin imposing number portability surcharges only after number portability obligations
commenced, and limited the period of time the carriers could impose such charges to five years.
Id.
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In its subsequent order classifying costs considered “directly related to providing
portability,” the Commission reaffirmed the principle that carriers should not be allowed to
impose number portability charges before they are obligated to provide number portability.?® In
the LNP Cost Classification MO&O, the Commission agreed that “investments made by an
incumbent LEC prior to LNP implementation cannot be considered direct costs incurred to

provide number portability.”**’

NASUCA can conceive of no reason why the same principle, that incumbent LECs
should not be allowed to impose charges covering number portability implementation costs
before customers are reasonably able to begin receiving portability’s benefits, should not apply
to wireless carriers. Certainly the Commission has never indicated that this principle should
apply only to incumbent LECs but not to wireless carriers. *® Nor can NASUCA conceive of
any reason why the principle ought to be applied disparately to incumbent LECs and wireless
carriers. If carriers should not impose number portability-related charges until their customers
can reasonably expect to receive the benefit of portability, then wireless carriers’ imposition of
line item charges to recover their implementation costs a year or more before customers could

port their numbers was unreasonable and unjust.

128 |n the Matter of Telephone Number Portability Cost Classification Proceeding, Memorandum
Opinion and Order, CC Docket No. 95-116, DA 98-2534 (rel. Dec. 14, 1998) (“LNP Cost
Classification MO&O”).

7d., 118

128|n fact, the Commission concluded that all carriers — including IXCs and CMRS carriers --
should bear their costs of establishing local number portability on a *“competitively neutral
basis.” LNP 3d R&O, 1 36. This suggests that the same principles applicable to incumbent
LECs regarding when they can recover their number portability costs, as well as what those costs
include, should apply equally to CMRS carriers.
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Moreover, the CMRS carriers’ surcharges appear to over-recover the carriers’ costs of
implementing number portability. According to the CPI Article, in advance of the start date for
implementing wireless number portability, CMRS carriers had recovered approximately $629
million from end user charges whose primary component was number portability. For example,
CPI calculated that Nextel had recovered $283 million from its customers through its “Federal
Programs Cost Recovery Fee” by October 2003, almost triple the $100 million price tag for

portability calculated by the company.*?

Similarly, CPI noted that if just $1 of AWS” $1.75 monthly surcharge went to number
portability implementation costs, the carrier would collect about $84 million per year and pay off
its estimated implementation costs in less than two years.**® Likewise, CPI reported that — at
least as of October 20, 2003 — Verizon Wireless anticipated adding $0.10 to $0.15 per customer
per month to recover its estimated $60 million implementation cost estimate. According to CPI,
a $0.10 to $0.15 monthly fee would generate $39 to $58 million per year and would allow

Verizon Wireless to recover its implementation costs in as little as one year."*

However, as
noted above, Verizon Wireless has announced that, effective March 1, 2004, it is adding $0.40 to
its monthly surcharge to recover its number portability implementation costs. If CPI’s report is

accurate, Verizon Wireless’ fee increase would allow it to recover its number portability

implementation costs in approximately five months.

The Commission’s observations regarding incumbent’s costs of providing local number

129CPpI Article, p. 2.

130cp| Article, p. 5.
131|d.

50



portability in the LNP 3d R&O also suggest that the CMRS carriers are overcharging their
customers for the costs of implementing wireless number portability. In the LNP 3d R&O, the
Commission opined that the cost data in the record before it indicated that incumbent LECs,
competitive LECs and CMRS carriers competing in the local market “are likely to have
approximately the same long-run incremental number portability cost of winning a
subscriber.”** The Commission noted that incumbent LECs could spread their large absolute
costs of implementing number portability over a larger customer base, while competitors and
wireless carriers would have fewer absolute costs because of their smaller networks but would
have smaller customer bases over which to spread those costs.*** In other words, all things being
equal, the carriers’ number portability end user charges should be roughly the same. That has
not proven to be the case with CMRS carriers when they are allowed to recover costs “in any

lawful manner.”

Based on tariff filings with the Commission, incumbent LECs’ number portability end
user charges ranged from $0.23 to $0.43 per month.”** The CMRS carriers’ lowest surcharges
are at the high end of incumbent LECs’ charges; the highest are perhaps six or seven times that

amount (the $2.83 charged by Nextel).

Moreover, it appears that at least some of the wireless carriers are over-recovering their

132| NP 3d R&O, 1 137.
133|d.

13%3ee, e.g., Verizon Telephone Companies Tariff F.C.C. No. 1, § 13.3.16 ($0.23); BellSouth
Telecommunications, Inc. Tariff F.C.C. No. 1, § 13.3.21 ($0.35); Cincinnati Bell Telephone
Company Tariff F.C.C. No. 35, § 4.9 ($0.35); Nevada Bell Tariff F.C.C. No. 1, § 19.5 ($0.41);
Qwest Corporation Tariff F.C.C. No. 1, § 13.19.2 ($0.43).
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direct costs associated with implementing wireless number portability, as is strongly suggested
by their widely varying estimated implementation costs. For example, according to CPI, Verizon
Wireless estimates its number portability implementation costs at $60 million, spread among its
32.5 million customers — in other words, less than $2 per customer per year.** Compared to
Verizon Wireless, Cingular’s per customer implementation cost was 300-400% higher, while
Nextel’s was nearly 500% higher.”*® Nearly six years ago, when the Commission authorized the
recovery of number portability costs through carrier end-user charges, it noted that it expected
carriers’ costs to be roughly equivalent: carriers with smaller networks would have lower
absolute costs but smaller customer bases over which to spread those costs while larger carriers
would have larger overall costs spread over a larger customer base.*®” The wireless carriers’

claims defy this expectation.

One possible explanation for the disparity, noted in the CPI Article and apparently

corroborated by Cingular’s spokesperson, is that some wireless carriers are including marketing

138

costs in their number portability implementation costs. The CPI Article suggested that

135Cp) Article, p. 2.

B38\with nearly 22 million customers, Cingular estimated its number portability implementation
costs at $152 to $177 million, or $7 to $8 per customer per year. Nextel, with 10.6 million
customers, projected its implementation costs at roughly $100 million, or nearly $10 per
customer per year. Id., p. 2; see also In the Matter of Implementation of Section 6002(b) of the
Omnibus Budget Reconciliation Act of 1993: Annual Report and Analysis of Competitive Market
Conditions with Respect to Commercial Mobile Services, Eighth Report, WT Docket 02-379,
FCC 03-150, (rel. July 14, 2003), Appendix D-8 (providing number of subscribers for the top
25 CMRS carriers in the U.S.).

137 NP 3d R&O, 1 137.
B38CpI Article, p. 3.
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Commission rules do not prohibit the carriers from recovering such costs.** This is incorrect.
In the LNP 3d R&O, the Commission made it clear that carriers not subject to rate regulation,
including wireless carriers, “may recover their carrier-specific costs directly related to providing

number portability in any lawful manner consistent with their obligations under the

Communications Act.”**

The Commission made it clear that it narrowly defined the universe of “costs directly
related to providing number portability:”

We conclude that carrier-specific costs directly related to providing number
portability are limited to costs carriers incur specifically in the provision of
number portability services, such as for the querying of calls and the porting of
telephone numbers from one carrier to another. Costs that carriers incur as an
incidental consequence of number portability, however, are not costs directly
related to providing number portability.

* % *

Because carrier-specific costs directly related to providing number portability
only include costs carriers incur specifically in the provision of number
portability, carriers may not use general overhead loading factors in calculating
such costs. . . . Instead, carriers may identify as carrier-specific costs directly
related to providing long-term number portability only those incremental
overheads that they can demonstrate they incurred specifically in the provision of
long-term number portability.**

The Commission subsequently made it crystal clear that it had “adopted a very narrow

definition” of the costs directly related to providing number portability.**?

139|d

149 NP 3d R&O, 1 136 (emphasis added).

%1 NP 3d R&O, 11 72 & 74 (emphasis added); see also id., { 36.
1%2Gee LNP Cost Classification MO&O, § 12. The Commission identified three types of local
number portability costs eligible for recovery. “Dedicated LNP costs,” the Commission wrote,
“are the incremental costs of investments or expenses that are dedicated exclusively to provision
(Footnote con’t.)

53



To the extent wireless carriers are recovering sales, marketing or other indirect costs of
business in their number portability surcharges, that action is unjust and unreasonable under the
Commission’s orders addressing recovery of local number portability costs, as well as Section

202 of the 1934 Act.
(i) Recovery of CALEA costs.

At least one CMRS carrier claims its monthly surcharge recovers its costs of providing
E911 or compliance with CALEA.**® As with number pooling and number portability, this
carrier’s action appears to violate Section 202 of the 1934 Act’s prohibition against unreasonable

or unjust practices or charges.

Western Wireless claims that its monthly surcharge helps offset the cost of complying
with CALEA. CALEA requires telecommunications carriers — including wireless carriers — to
ensure that their “equipment, facilities, or services” used to originate, terminate, or direct
communications are capable of enabling the government, pursuant to court order, to intercept

“all wire and electronic communications carried by the carrier within a service area” in real

of LNP functions.” Id., § 21. “Joint costs” of providing LNP consisted of “incremental costs
associated with new investments or expenses that directly support the provision of LNP
functions and also support one or more non-LNP functions.” 1d., § 22. Finally, the Commission
defined “overheads incremental to providing LNP” to include only “new overhead costs” were
eligible for recovery. Id., 1 34. Based on the principles set forth in the Portability Cost
Classification MO&O, the Commission rejected incumbent LECs’ efforts to include costs
associated with wholesale account support, sales, human resources and telemarketing as
overheads incremental to providing LNP. In the Matter of Long-Term Number Portability Tariff
Filings, Memorandum Opinion and Order, CC Docket No. 99-35, FCC 99-158, 1 85, 91, 97-99
(rel. July 16, 1999).

3 pyb. L. No. 103-414, 108 Stat. 4279 (1994), codified at 18 U.S.C. § 2522 and 47 U.S.C. §§
229(a), 1001-1009 & 1021.
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time.!** CALEA makes the U.S. Attorney General responsible for paying carriers their costs
incurred to modify equipment, etc. deployed prior to January 1, 1995.)*° Likewise, for
equipment, etc. deployed after January 1, 1995, if the Commission determines that compliance
with the assistance capability requirements of Section 1002 of CALEA is not “reasonably
achievable,” then the federal government is again responsible for paying carriers to make

6

modifications to bring about such compliance.**® In order to carry out CALEA’s objectives,

Congress authorized the appropriation of $500 million over fiscal years 1995-1998.*

In short, the federal government — not carriers -- is obligated to pay carriers’ CALEA
compliance costs for equipment, facilities and service deployed prior to January 1, 1995. For
equipment, etc. deployed after this date, the federal government may be obligated to compensate
carriers for their compliance costs if the Commission grants a petition for relief filed under
Section 109(b) of CALEA. If the government does not agree to provide such compensation upon
the granting of a carrier’s petition, then the carrier is relieved from the obligation to comply. The

Commission has identified the types of costs that carriers must identify in any petition for relief

147 U.S.C. § 1002(a)(2).
1547 U.S.C. § 1008(a).
19647 U.S.C. § 1008(b)(1) & (2).

14747 U.S.C. § 1009. Congress refused to appropriate the $100 million authorized in 1997 unless
there was an acceptable implementation plan in place. Huber, et al., “Federal
Telecommunications Law,” § 8.5.1.3, p. 695 (2d Ed., 1999).
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filed under Section 109(b) of CALEA,*® noting that only those costs directly related to making

149

equipment CALEA compliant. Finally, the Commission has noted that, in implementing

Section 109 of CALEA, it should “seek to minimize any adverse effects of CALEA compliance
on quality of service and subscriber rates.”**°

In short, the Commission has never authorized carriers to impose subscriber line items to
recover their CALEA compliance costs. To suggest otherwise, as Western Wireless does, is
deceptive and misleading. Moreover, there is no way of knowing whether Western Wireless is
over-recovering its putative costs of complying with CALEA. If it is recovering costs associated
with equipment deployed prior to January 1, 1995, then its action is unreasonable since such
costs are the responsibility of the federal government. If Western Wireless is recovering costs
associated with making equipment deployed after January 1, 1995, compliant with CALEA, then

that action ought to be considered unreasonable if the company took no action to obtain relief

under Section 109(b) of CALEA before imposing a surcharge on its customers. In addition,

1“8 Federal law enforcement agencies made this point clear in their recent filing with the
Commission, seeking expedited rulemaking to resolve “outstanding issues” regarding full
implementation of CALEA. See In the Matter of United State Department of Justice, et al., Joint
Petition for Expedited Rulemaking, RM-10865 (filed March 10, 2004). The agencies opined that
Section 109(b) of CALEA makes it clear that carriers are responsible for the costs of bringing
post-January 1, 1995, equipment into compliance with CALEA, but noted that “carriers continue
to express uncertainty concerning who bears responsibility” for such costs. Id., p. 64. Citing
other instances in which the Commission has authorized end-user surcharges (e.g., E911, local
number portability), the agencies ask the Commission to issue rules allowing carriers to recover
their compliance costs for such equipment through end-user surcharges. Id., p. 64-66. Like
surcharges for E911 and local number portability, the agencies assert, that CALEA surcharges
must be limited to incremental costs directly related to CALEA compliance. Id., p. 66 & Fn.
108.

“In the Matter of Communications Assistance for Law Enforcement Act, Second Report and
Order, CC Docket No. 97-213, FCC 99-229, 11 39-40 (rel. Aug. 31, 1999).

1%01d., 1 41 (emphasis added).
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there is no way to know whether Western Wireless is recovering only those incremental costs it
incurs that are directly related to making its equipment, etc. compliant with CALEA.
For all the foregoing reasons, Western Wireless’ line item charge is unjust and

unreasonable to the extent it purports to recover the carrier’s costs of compliance with CALEA.

(iv)  Recovery of E911 implementation costs.

With regard to E911 service, a number of wireless carriers claim that their monthly
surcharges, in whole or part, recover their E911 compliance costs. These surcharges, likewise,

are deceptive, misleading and unreasonable and should be disallowed by the Commission.

Nearly eight years ago, the Commission determined that wireless carriers would be
required to implement E911 service in two phases. Phase | requires CMRS carriers to be able to
provide automatic number identification (“ANI") information to public safety answering points
(“PSAPs”), basically allowing PSAPs to be able to call back mobile phone users reporting an
emergency. Phase Il requires wireless carriers to provide automatic location identification
(“ALI™) information to PSAPs, basically allowing PSAPs to pinpoint the location of mobile

phone users reporting an emergency.***

In order to limit the costs CMRS carriers would have to incur to provide either Phase | or
Phase Il E911 capabilities, the Commission adopted several safeguards. One safeguard was
conditioning the carrier’s obligation to provide E911 service upon a PSAP’s demonstration that

it has the financial ability to purchase equipment necessary to allow it to utilize the ANI/ALI

1ISee In the Matter of Revision of the Commission’s Rules to Ensure Compatibility with
Enhanced 911 Emergency Calling Systems, Report and Order and Further Notice of Proposed
Rulemaking, CC Docket No. 94-102, FCC 96-264, 11 63-72 (rel. July 26, 1996) (“Wireless E911
1st R&O”).
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information being provided by the carrier.®® As a second safeguard, the Commission made it
clear that PSAPs were obligated to pay for much of the network infrastructure needed to
implement E911 service.™® The vast majority (40 or more) of states have established funding
mechanisms to enable their PSAPs to pay for such infrastructure, or to help CMRS carriers
recover their costs of E911 implementation, generally through state E911 surcharges that carriers

4

are directed to impose on their customers.’® Third, the Commission expressly authorized

wireless carriers to recover their costs of implementing E911 “in their rates.”*>

Wireless carriers may indeed be recovering some of their E911 costs in their rates.
However, in contravention of the Commission’s directive, many are recovering E911 costs
through explicit surcharges rather than in their rates for the telecommunications services
provided. Most carriers refer to this as a “Federal E911" surcharge, creating the impression that
the Commission has directed or authorized imposition of the surcharge when, in fact, it has not.
This impression is reinforced in customers’ minds by the fact that the carriers usually list their
“Federal E911" surcharge on a customer’s bill immediately before or after the state E911 fee that
carriers have been directed to impose on their customers by state governments. In view of the

foregoing, the “Federal E911" surcharge being imposed by carriers is deceptive and misleading,

132gee In the Matter of Revision of the Commission’s Rules to Ensure Compatibility with
Enhanced 911 Emergency Calling Systems, Second Memorandum Opinion and Order, CC
Docket No. 94-102, FCC 99-352, 11 23, 65-72 (rel. Dec. 8, 1999) (“Wireless E911 2d R&O”).
The Commission initially had made CMRS carriers’ obligation to implement E911 service
contingent upon the adoption of a cost recovery mechanism. Wireless E911 1st R&O, 1 89.
31d., 11 63, 69.

14See http://www.nena.org/Wireless911/PDF/State%20Wireless%20Funding%2011-16-01.PDF
(updated May 13, 2002). These surcharges range from $0.25 to $1.00 or more per month.

SWireless E911 2nd R&O, { 54.
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and in apparent contravention of the Commission’s E911 orders.

The carriers also appear likely to be over-recovering their E911 implementation costs
through “Federal E911" surcharges. As previously noted, the surcharges purporting to recover

h.2® Aside from

the wireless carriers’ E911 compliance costs range from $0.40 to $2.83 per mont
Sprint PCS, there is no way of knowing how much of the money collected by wireless carriers
should be attributable to E911 compliance, nor is there any way of knowing whether the money
collected through the carriers’ surcharges bears any reasonable relationship to the carriers’ actual
compliance costs. For Sprint PCS, the amount of money recovered annually through its $0.40

Federal E911 surcharge is at least calculable — and it is significant."’

C. The Carriers Are Exploiting Loopholes in the Commission’s
TIB and Contribution Orders.

Nothing in the Commission’s TIB Order and Contribution Order specifically tells
carriers what surcharges they may impose to recover their costs of complying with regulatory

action, or how those surcharges should be calculated. Carriers were left free to recover, or over-

156 Sprint PCS recovers a separate, $0.40/month surcharge for “Federal E911.” The other
wireless carriers’ surcharges simply include E911 among the basket of regulatory costs their
surcharges purportedly recover. Among these carriers, US Cellular imposes a $0.55/month
surcharge, Western Wireless imposes a $1.70/month surcharge (it was $0.97/month prior to
January 20, 2004), and Nextel imposes either $1.55/month or $2.83/month. It is impossible to
determine whether other wireless carriers are recouping their E911 costs through their surcharges
since many, like AWS, Cingular and Western Wireless, simply claim to recover “costs relating
to regulatory programs” or the like.

7t the end of 2002, Sprint PCS had approximately 14.8 million customers nationwide. At
$0.40 per customer line, per month, Sprint PCS recovers $7.1 million annually through its
Federal E911 surcharge. This is a huge sum of money, especially when one remembers that the
PSAPs are paying at least a share of the costs of implementing E911, and when one considers the
fact that Phase 1l technology will have commercial utility.
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recover, their costs through whatever fee or surcharge scheme they can concoct as long as: (1)
the surcharge appears as a separate line item on a customer’s bill, (2) the carrier provides some
explanation — accurate or not — of what the charge is intended to recover, and (3) the carrier

advises customers that the surcharge is not directly required by government action.

Given the growing epidemic of surcharges being used by 1XCs and CMRS carriers, and
the incentives carriers have to make use of such fees, the Commission’s current “truth-in-billing”
restrictions are inadequate to protect telecommunications consumers.  Moreover, the
Commission’s “hands off” approach to CMRS carriers in particular, and to telecommunications
carriers’ surcharges generally, coupled with the pressures of competition, have given carriers
both the incentive and the opportunity to gouge their customers through the imposition of

surcharges, line items and fees.

4, Competition Is Not the Cure and Instead May Be Part of the Problem.

No doubt carriers will cite the protection provided by the “invisible hand” of the
competitive marketplace and will assert that there is no legitimate reason for the Commission
either to regulate or to prohibit their practice of recovering operating costs through surcharges
rather than in their monthly or per-minute rates for the telecommunications services provided.
Contrary to such assertions, however, the existence of a competitive marketplace does not
eliminate the need for Commission regulatory oversight. In fact, the competitive
telecommunications market may exacerbate the problem, by encouraging carriers to understate
their usage-based rates or monthly service rates, and to boost their revenues with surcharges.
Once some carriers begin using surcharges to artificially lower the price of their offered services,

other carriers are virtually compelled to follow suit, or risk the loss of market share.
60



The Commission itself rejected arguments that the competitive marketplace alone is
sufficient to protect consumers when it promulgated rules requiring telecommunications carriers
to comply with its “truth-in-billing” guidelines. A number of passages in the TIB Order are
worth quoting in response to the argument that the Commission should rely exclusively on the
competitive marketplace to police companies’ decisions to impose monthly surcharges to recover
their operating costs. Regarding the general problem of consumer confusion over billing and

charges, the Commission wrote:

Unfortunately, as a by-product of [changes in the telecommunications market
resulting from the Telecommunications Act of 1996], we have also seen growing
consumer confusion concerning the provision of these services and an increase in
the number of entities willing to take advantage of this confusion. . . . Beyond
[slamming and cramming], we have seen a substantial rise in the number of
complaints generally arising out of consumers’ confusion concerning charges on
their telephone bills. Since for most consumers, the monthly telephone bill is
their primary source of information and point of contact with respect to their
telecommunications services providers, these complaints are strong evidence that
consumers are not getting necessary information in a format that allows them to
make informed choices in this market.'*®

In response to arguments that the Commission leave consumer protection to the dynamics of the

competitive marketplace, the Commission stated:

In taking action today, we recognize that, at this time, competitive pressures alone
do not ensure that consumers receive clear, informative and consumer-friendly
telephone bills . . . .

* k% %

Even in competitive markets, however, disclosure rules are needed to protect
consumers. . . . [O]ur principles and guidelines will protect consumers from
misleading and inaccurate billing practices.**®

“*TIB Order, 1 4.
91d., 11 6-7 (emphasis added).

61



In the TIB Order the Commission tacitly recognized that competition and the lack of
tighter restrictions on carriers’ billing practices encourages carriers to over-recover their
operating expenses through surcharges. The Commission made similar observations in the
Contribution Order.*® Allowing carriers to recover, and over-recover their operating expenses
through monthly line items, surcharges and fees produces the perverse result of enabling

economically inefficient carriers to maintain their position in the competitive marketplace.

The dynamics of the competitive telecommunications market have not changed
sufficiently in the almost five years since the TIB Order was issued to render the Commission’s
rationale obsolete.*®* Although the invisible hand of the marketplace may eventually push out
inefficient carriers that gouge customers through excessive fees and surcharges, the offending

carriers’ customers suffer in the meantime.

D. Prohibiting the Surcharges at Issue Does Not Violate Supreme Court Rulings
Addressing Federal Agencies’ Power to Regulate Commercial Speech.

NASUCA urges the Commission to issue a declaratory ruling prohibiting carriers from
imposing any line item surcharges, other than those specifically required by federal, state or local

government action, on the grounds such surcharges are unreasonable, unfair, deceptive and

1805ee Contribution Order, 1 48.

%1Indeed, Congress has recognized that, even in mature competitive markets, efforts must be
taken to better inform consumers and to counter deceptive marketing or pricing practices.
Accordingly, it has authorized the FTC to enforce consumer protection provisions under 31
federal statutes, including the 1996 Act, the Telephone Disclosure and Dispute Resolution Act,
and the Telemarketing and Consumer Fraud and Abuse Prevention Act (see
http://www.ftc.gov/ogc/stat3.htm). Under such statutes, and implementing regulations, the FTC
attacks deceptive practices ranging from price fixing by health maintenance organizations to
unfounded claims about the benefits of dietary supplements and other health products (see
http://www.ftc.gov/).
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misleading. This ruling should extend to all such surcharges imposed by telecommunications
carriers. NASUCA has identified here several surcharges that violate the TIB Order; NASUCA

is certain that there are numerous other carriers’ surcharges that also should be forbidden.

There is no doubt that companies engaging in these billing strategies will assert that
Commission action prohibiting such surcharges is an unconstitutional infringement on the
carriers’ First Amendment right of free speech. The Commission should not be swayed by such

arguments.

1. By Prohibiting Such Carrier Surcharges, the Commission Is Not
Regulating Carrier “Speech,” But Rather Carrier “Conduct.”

In his lengthy dissent to the TIB Order, then-Commissioner Furchtgott-Roth noted his
First Amendment concerns with the majority’s decisions regulating the content of carrier
surcharges recovering costs associated with federal regulatory programs and requirements (e.g.,

2 These concerns focused on the “standardized

universal service, local number portability).
labeling” regulations adopted by the Commission and were based on Commissioner Furchtgott-
Roth’s belief that the Commission’s regulations “involve censorship of speech integrally related
to a political dispute over social policy and taxation.”*®® Ultimately, Commissioner Furchtgott-

Roth concluded that the Commission’s “standardized labeling” regulations likely would not pass

muster under the four-part analysis under which regulation of commercial speech is assessed.*®*

NASUCA is not, however, petitioning the Commission to regulate the content of the

1%2TIB Order, “Dissenting Statement of Commissioner Harold Furchtgott-Roth,” “Furchtgott-
Roth Dissent”) at 88-101.

199d. at 88.

1841d. at 90-97; see also TIB Order, { 62, fn. 174, citing Central Hudson Gas & Electric Corp. v.
Public Service Commission, 447 U.S. 557, 563-564 (1980).
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information carriers provide in association with telecommunications-related surcharges. Rather,
NASUCA is petitioning the Commission to regulate the conduct of carriers. NASUCA is asking
the Commission to prohibit carriers’ unreasonable, misleading and deceptive conduct — namely
their efforts to maintain ostensibly low monthly and per-minute rates for the telecommunications
services provided, while at the same time recovering (or over-recovering) ordinary operating

costs through a welter of surcharges that may be totally unrelated to government action.

The purpose of the carriers’ surcharges is clear: The surcharges allow carriers to tout low
monthly and per minute rates for telecommunications service while they protect their bottom line
or enhance their profits by means of line items, surcharges and fees.

As Commissioner Furchtgott-Roth noted, the Commission can regulate conduct directly,

and more easily, than speech.'®

The proliferation of hidden line items, surcharges and fees
among carriers warrants immediate regulatory intervention by the Commission in order to ensure
that consumers know what they’re paying for and how much they’re going to pay. If the
Commission does not prohibit this practice among carriers, consumers are certain to see more
and more surcharges, fees, assessments and charges appearing on their monthly telephone bills.

And the Commission is certain to hear from those consumers — and their Congressional

representatives.

2. Even If Prohibiting the Offending Charges Constitutes Regulation of
Commercial Speech, Such Regulation Is Not Unconstitutional.

Even if Commission action prohibiting the offending charges is deemed to constitute

185 Fyrchtgott-Roth Dissent at 97, citing 44 Liquormart v. Rhode Island, 517 U.S. 484, 507,512
& 520 (1996).
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regulation of commercial speech — as opposed to conduct — such regulation is not an
unconstitutional violation of the carriers’ First Amendment rights. As the Commission has
previously noted, “[c]Jommercial speech that is misleading is not protected speech and may be

d 17166

prohibite

As discussed above, the monthly surcharges being imposed by IXCs and wireless
carriers, regardless of how they are named and regardless of what disclaimers accompany them
on customers’ phone bills, are inherently misleading or deceptive. Prohibiting the surcharges is
consistent with Supreme Court rulings addressing federal agencies’ power to regulate, even

prohibit, commercial speech that is misleading.

E. The Commission Should Declare that Carriers May Not Impose Surcharges,
Line Items or Fees on Customers Unless Such Charges Are Mandated by
Federal, State or Local Law.

By this Petition, NASUCA is not seeking to overturn the Commission’s decision
allowing carriers to recover certain specific costs or assessments mandated by regulatory action
by means of line item charges. Instead, NASUCA is seeking a ruling declaring that carriers are
prohibited from imposing any line item charges unless those charges -- and their line-item

7

recovery -- are specifically mandated by federal, state or local regulatory action.®” Carriers

should be able to recover contributions to state universal service funds, 911/E911 systems, TRS

1%6TIB Order, 1 60, citing Central Hudson Gas & Electric Corp. v. Public Service Commission,
447 U.S. 557, 563-64 (1980).

1870f course, if the federal, state or local law prohibits recovery of the particular cost by means
of line item charges, then carriers could not, by virtue of the Commission’s declaratory ruling,
nonetheless impose such charges in violation of the law. For example, Georgia law prohibits
recovery of carrier contributions to the state universal service fund through separate surcharges.
See O.C.G.A. 846-5-167(h).
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costs, etc., via specific line item charges, but only if they are expressly mandated by the

Commission or by state or local government.

Moreover, those charges should match the assessment imposed by regulatory action, as is
the case with the federal universal service surcharges. In no event should carriers be allowed to
recover ordinary operating costs — including participating in and complying with the regulatory
process, payment of real or personal property taxes, administrative costs of compliance with the
law, access costs, etc. — by means of surcharges, line items or fees. Carriers should be allowed to
recover their costs “in any lawful manner;” however, use of line items, surcharges and separate
fees should be prohibited unless specifically mandated by a regulatory body.*®® By virtue of
such a ruling, consumers will be able to shop among carriers for the lowest rates, making
“apples-to-apples” comparisons, knowing that the only additional charges that they are going to

pay for service, are those charges that every other carrier is required to impose.

Furthermore, the Commission should bear in mind that carriers will not be harmed if the
Commission prohibits their use of line item charges or fees to recover their purported costs of
compliance with various federal or state regulatory programs. Carriers will not be harmed
because prohibiting them from recovering regulatory compliance costs through monthly
surcharges does not prevent them from recovering those costs. Nor will individual carriers be
placed at a competitive disadvantage by adoption of NASUCA'’s request. All carriers will be
limited to imposing only those line item charges or fees mandated by government action.

Similarly all carriers will be required to impose exactly the same surcharges.

168 As a practical matter, this would mean that most carriers would recover their costs through
the monthly and usage charges for the telecommunications services offered.
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Regulatory compliance costs are valid costs of doing business and the carriers are entitled
to recover their operating costs from customers. All NASUCA is advocating is that the carriers
recover their regulatory compliance costs in their rates for the telecommunications services
provided, just like any business recovers its costs in the price of its services or commodities,
rather than through mysterious surcharges. Telecommunications carriers should not be allowed
to continue to recover such costs through hidden fees and charges that are misleadingly labeled

or described, and which bear no clear, rational relationship to the carriers’ actual costs.

More importantly, in considering its response to NASUCA’s Petition, the Commission
should bear in mind precisely who the telecommunications laws are intended to benefit: the
consumer. Unlike carriers, consumers are harmed if the Commission fails to act in the manner
urged by NASUCA. If carriers’ current practices are allowed to continue, consumers will
continue to be frustrated and confused by the welter of surcharges, fees and taxes that appear on
their monthly telephone bills. Consumers will continue to be confused and frustrated in their
efforts to ascertain what those charges, fees and taxes are for, and whether they bear any
relationship to the costs purportedly recovered by such line item charges. Consumers will
continue to be misled about the true cost of the telecommunications services provided.
Moreover, consumers will not reap the rewards of competition since inefficient carriers can mask
their inability to provide quality service at low rates by simply shunting the costs of being
inefficient into separate surcharges, line items and fees. And consumers will continue to be
gouged by unscrupulous carriers that over-recover their operating costs through carrier line item

charges.
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V. CONCLUSION.
For all the foregoing reasons, the Commission should enter an order:

1) Considering the issues set forth in NASUCA’s Petition in the Commission’s
“Truth-in-Billing” docket (CC Docket 98-170);

2 Conducting an investigation into the carrier practices and charges complained of
in NASUCA'’s Petition;

3) Declaring the carrier practices and charges complained of to be unreasonable,
unjust and unlawful, in violation of both the Commission’s May 11, 1999, “First
Report and Order and Further Notice of Proposed Rulemaking,” in CC Docket
98-170, as well as Sections 201 and 202 of the Communications Act of 1934;

4) Prohibiting carriers from imposing any separate monthly fees, line items or
surcharges unless: (a) such charge is mandated by federal, state or local law, and
(b) the amount of such charge conforms to the amount expressly authorized by
federal, state, or local governmental authority;

(5) Granting such further relief as the Commission determines to be just and
reasonable.

Dated: March 30th, 2004. Respectfully submitted,
NATIONAL ASSOCIATION OF STATE
UTILITY CONSUMER ADVOCATES

Patrick W. Pearlman
Deputy Consumer Advocate
The Public Service Commission
of West Virginia
Consumer Advocate Division
723 Kanawha Boulevard, East
Charleston, WV 25301
304.558.0526
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