NOTICE:

To request limited oral argument on any matter on this calendar, you must call the Court at (916) 874-7858
(Department 53) by 4:00 p.m. the court day before this hearing and advise opposing counsel. If no call is
made, the tentative ruling becomes the order of the court. Local Rule 3.04.

Judge McMaster discloses that attorneys appearing in cases on todays calendar may have donated to the
Committee for Judicial Independence which was formed to oppose the attempted recall of judge McMaster. A
list of donors and amounts donated is under the custody of court executive officer Jody Patel and can be
reviewed at room 611, sixth floor, courthouse, 720 Ninth Street.

Department 53
Superior Court of California
800 Ninth Street, 3rd Floor
LOREN E. MCMASTER, Judge
T. West, Clerk
D. Calmes V, /V. Carroll, CA, Bailiff

Thursday, February 15, 2007, 2:00 PM



Item 11

06AS03053 AMERICAN INS. ASSOC., ET AL VS. JOHN GARAMENDI
Nature of Proceeding: Summary Judament
Filed By: Savage, Mark

Intervenors' Motion for Summary Judgment is granted.

Intervenors Consumer Union of the United States, Inc., The Foundaton for
Taxpayer and Consumer Rights, National Council for La Raza, Southern Christian
Leadership Conference of Greater Los Angeles, Spanish Speaking Citizens'
Foundation, City of Oakland, City and County of San Francisco, and City of Los
Angeles filed a Complaint in Intervention and have moved for summary judgment on
the Complaints for Declaratory relief in these consolidated cases. [Former]
Commissioner John Garamendi has also filed a motion for summary judgment, and
also joins in Intervenor's moving papers. Since the arguments in support of and in



opposition to the motion are the same, the Court's ruling below applies to both motions.
(See Item 15.)

Plaintiffs are insurance trade organizations (Case No. 06AS03053) and a
membership organization of county Farm Bureaus and their representative members
(Case No. 06AS03036) who challenge former Insurance Commissioner John
Garamendi's amendments to sections 2632.5, 2632.8, and 2632.11 of Title 10 of the
California Code of Regulations. The Amendments concern the weight to be given to
automobile rating factors in an insurer's rating plan. The Amendments went into effect
August 13, 2006.

On November 8, 1998 California voters approved Proposition 103. Proposition
103 (Insurance Code section 1861.02(a)), requires that rates and premiums be based
on driving safety record, annual mileage driven, and years of driving experience, in that
order. These "mandatory factors" must be considered in determining premiums. The
Commissioner may also adopt optional factors that the insurance companies can base
their rates on. The optional factors include "territorial" or "zip code" factors, which are
"relative claims frequency" and "relative claims severity." Proposition 103 requires that
the optional factors must receive less weight than the least important "mandatory
factor.” Ins. Code section 1861.02(a) The term "decreasing order of importance" in
the statute means that optional factors are to have less weight than any mandatory
factor. Spanish Speaking Citizens' Foundation, Inc. v Low (2000) 85 Cal.App.4th 1179,
1221.

In 1996 former Commissioner Quackenbush adopted the former regulations that
were challenged in Spanish Speaking Citizens and upheld by the appellate court. The
former regulations to which the Amendments apply used the "average weight" method
that permitted insurers to combine all of the optional factors and average their weight.
Thus, the former regulations allowed one or more optional factors, such as "claims
severity" and "claims frequency"” to have more weight than any of the mandatory
factors. This result was expressly prohibited by Insurance Code section 1861.02(a)
and Proposition 103. The Amendments challenged here changed the weighting
requirement to the "individual weight" method. The current regulations track the
express requirement of Section 1861.02(a) that no optional factor has more weight
than any mandatory factor.

On June 25, 2003 Commissioner Garamendi granted the petition for a
regulatory proceeding to amend Regulation section 2632.8. After three years of public
hearings and workshops, on December 23, 2005 the Department issued a Notice of
Proposed Action and Notice of Public Hearing and Initial Statement of Reasons for
proposing the Amendments. Public proceedings at which written objections and other
testimony was heard took place in February and March of 2006. By Notice dated April
26, 2006, the Department and Commissioner proposed additional revisions to the
regulations. Plaintiffs contend the public was not given a sufficient opportunity to
participate in these additional revisions. On June 5, 2006 the Commissioner submitted
the Amendments to the Office of Administrative Law ("OAL") together with the
administrative record prepared from the above proceedings. On July 14, 2006 the OAL
approved the Amendments.

The Comissioner's authority to promulgate regulations is governed by
Government Code section 11342.2 which provides "no regulation adopted is valid or
effective unless consistent and not in conflict with the statute and reasonably



necessary to effectuate the purpose of the statute.” Thus, defendants' burden on this
motion is to show that as a matter of law the regulations are consistent with the statute,
and that the regulations are reasonably necessary to effectuate the purpose of the
statute. Since the declaratory relief actions also challenge the notice period given for
the April 26, 2006 revisions, Defendants must also establish that as a matter of law the
notice period was adequate.

The interpretation of statutes and the consistency of regulations with those
statutes are questions of law which the court reviews de novo. 20th Century Ins. Co. v
Garamendi (1994) 8 Cal.4th 216, 271-272. Whether the regulations were necessary
and proper for the implementation of Proposition 103 is scrutinized for arbitrariness
and/or capriciousness. Id at p. 272. "While final responsibility for the interpretation of
the law rests with the courts, the construction of a statute by officials charged with its
administration... is entitled to great weight." Spanish Speaking Citizens, page
1214-1215.

Defendant/Intervenors have established as a matter of law that the regulations
are not inconsistent with the statute. The regulations simply track the language of
Insurance Code section 1861.02, which requires that driving safety record, annual
mileage and years of driving experience shall have the greatest weight and importance
in determining one's automobile premium. Ins. Code 1861(a). The court in Spanish
Speaking Citizens' Foundation v Low (2000) 85 Cal.App.4th 1179 agreed that the
statute commands that rates be determined primarily by a driver's safety record and
mileage driven. That case also stated that the substance of the regulations that
plaintiffs now challenge represents "a permissible interpretation of the statute.” Thus,
the regulations are consistent with the statute as a matter of law. The fact that the
court in Spanish Speaking Citizens upheld the former regulations does not mean that
the current regulations are inconsistent with the statute. The Spanish Speaking
Citizens opinion assumed that territory, or zip code, was the most important
determinant of the risk of loss. Id. at 1237. However, the administrative record before
this court at this time contains substantial evidence that basing rates on zip codes is
arbitrary and does not reflect the cost of providing insurance.

Defendants have also established that the regulations were reasonably
necessary to effectuate the purpose of the statute. In denying the plaintiffs' motions
for preliminary injunction, the Court previously determined that substantial evidence in
the record supported the Commissioner's decision. The evidence that defendant and
Intervenor cite in their separate statements supports the Commissioner's determination
that basing rates on zip codes was arbitrary, and therefore that his decision to
implement the new regulations was not arbitrary and capricious. (See Invervenor's
UMFs 7-9, 12-16, 18-22, and 30; Defendant's UMFs 15, 16, 18, 19, 20, See
Declaration of Robert Hunter, Declaration of Birny Birnbaum) Plaintiffs do not dispute
that the evidence cited by moving parties is a part of the administrative record nor do
they dispute that this evidence is substantial evidence. Plaintiffs merely point to other
evidence in the record that contradicts the evidence the Commissioner relied on.

Plaintiffs misstate the standard of review and the Court's role in ruling on
defendant and Intervenors' motions. Plaintiffs mistakenly assert that the Court, in
deciding as a matter of law whether the regulations are consistent with the statute and
whether they were necessary and proper to effectuate the purpose of the statute, must
reweigh the evidence in the adminstrative record. Defendants argue that since there is
evidence in the record that contradicts the evidence the Commissioner relied upon,



triable issues of fact preclude summary judgment. However, the contents of the
administrative record are undisputed. Since this Court has found that there is
substantial evidence in the administrative record to support the Commissioner's
decision, then defendant/Intervenor are entitled to summary judgment as a matter of
law. In a declaratory relief action challenging the validity of a regulatory amendment,
the substantiality of evidence supporting the amendment is a question of law, and
courts do not reweigh conflicting evidence in the administrative record in deciding the
question of law. Western States Petroleum Assn. v Superior Court (1995) 9 Cal.4th
559 -574. If courts were to independently weigh conflicting evidence in order to
determine which side has the preponderance of the evidence, this would usurp the
agency's authority and violate the doctrine of separate of powers. 1d., at 576; Pulaski v
California State Employee's Association v Way (1999) 75 Cal.App.4th 1315, 1329.

Defendant and Intervenor have also established that the April 26, 2006 revisions
were sufficiently related to the original version of the regulations and therefore did not
require the longer notice period. Plaintiffs did not address this argument in their points
and authorities. Plaintiffs also failed to cite any evidence in their responsive separate
statements in support of their argument that the changes were "neither non substantial,
solely grammatical, nor sufficiently related to the original text." Therefore the facts
remain undisputed. The term "sufficiently related" assumes an objective standard that
a reasonable member of the directly affected public could have determined from the
notice that these changes to the regulation could have resulted. Cal Code Regs. Tit. 1
section 42. Here, the Commissioner's Notice of Proposed Action described the type of
revisions that were ultimately adopted. (See UMF 10) It was therefore not necessary to
allow more extended public review. A reasonable member of the public would also
have determined that the regulations would include a timeline for filing class plans and
that the class plans must include a rate filing, since the Commissioner had previously
invited public discussion regarding the appropriate timeline and process for
implementation of the weight ordering mandate in section 2632.8.

The Requests for Judicial Notice are granted.

Invervenors are directed to prepare a formal order that applies to both motions
in these consolidated cases. See C.C.P. 8437c¢(g) and C.R.C. Rule 3.1312.

Item 12

06AS03053 AMERICAN INS. ASSOC., ET AL VS. JOHN GARAMENDI
Nature of Proceeding: Summary Judament
Filed By: Asperager, Robert E.

Defendant John Garamendi, Insurance Commissioner of the State of California's
Motion for Summary Judgment is granted for the reasons set forth in the
ruling on Intervenor's motion, Item 14 on this calendar. The facts and legal issues are
the same for both motions.

Defendant to prepare a formal order.




NOTICE:

To request limited oral argument on any matter on this calendar, you must call the Court at (916) 874-7858
(Department 53) by 4:00 p.m. the court day before this hearing and advise opposing counsel. If no call is
made, the tentative ruling becomes the order of the court. Local Rule 3.04.

Judge McMaster discloses that attorneys appearing in cases on todays calendar may have donated to the
Committee for Judicial Independence which was formed to oppose the attempted recall of judge McMaster. A
list of donors and amounts donated is under the custody of court executive officer Jody Patel and can be
reviewed at room 611, sixth floor, courthouse, 720 Ninth Street.

Department 53
Superior Court of California
800 Ninth Street, 3rd Floor
LOREN E. MCMASTER, Judge
T. West, Clerk
V. Carroll, Bailiff

Thursday, August 10, 2006, 2:00 PM



Item 16

06AS03053 AMERICAN INS. ASSOC., ET AL VS. JOHN GARAMENDI
Nature of Proceeding: Preliminary Injunction
Filed By: Golub, Larry M.

Case No. 06AS03036 has been transferred to Department 53 for this hearing
only so the cases can be heard by a single judge, since the motions are virtually
identical. The parties are directed to seek consolidation of the cases for all purposes in
Department 47.

Plaintiffs' Motions for Preliminary Injunction are denied.

Plaintiffs are insurance trade organizations (Case No. 06AS03053) and a
membership organization of county Farm Bureaus and their representative members
(Case No. 06AS03036) seeking to enjoin Insurance Commissioner John Garamendi
from putting into effect amendments to sections 2632.5, 2632.8, and 2632.11 of Title
10 of the California Code of Regulations. The Amendments deal with the weight to be
given to automobile rating factors in an insurer's rating plan. The Amendments go into
effect August 13, 2006 and insurance companies must submit their new class rating
plans by August 14, 2006. Plaintiffs contend that the Amendments are invalid and
illegal because they directly conflict with Cal. Ins. Code section 1861.02(a) (Prop. 103),
that the auto insurance industry as a whole will suffer irreparable harm if they are
required to take action to comply with the Amendments, and the farm bureau members
and other rural residents will see arbitrary increases in their insurance premiums.

The Court denies Plaintiffs' request for preliminary injunctive relief as they have
not met their burden to establish they are likely to prevail on the merits of their claim
that the Amendments are invalid and illegal. Moreover, they have not established
irreparable harm.

On November 8, 1998 California voters approved Proposition 103. Proposition
103 (Insurance Code section 1861.02(a)), requires that rates and premiums be based
on driving safety record, annual mileage driven, and years of driving experience, in that
order. These "mandatory factors" must be considered in determining premiums.
Insurance companies may also base their rates on "optional factors" that have been
identifed by the Commissioner. There are currently 16 optional factors. The optional
factors include two "territorial” or "zip code" factors, which are "relative claims
frequency" and "relative claims severity." Proposition 103 demands that the optional
factors must receive less weight than the least important "mandatory factor.” Ins.



Code section 1861.02(a) The term "decreasing order of importance” in the statute
means that optional factors are to have less weight than any mandatory factor.
Spanish Speaking Citizens' Foundation, Inc. v Low (2000) 85 Cal.App.4th 1179, 1221.

In 1996 former Commissioner Quackenbush adopted the current regulations
that were challenged in Spanish Speaking Citizens and upheld by the appellate court.
The current regulations to which the Amendments apply use the "average weight"
method that permit insurers to combine all of the optional factors and average their
weight. Thus, the current regulations allow one or more optional factors, such as
"claims severity" and "claims frequency"” to have more weight than any of the
mandatory factors. This result is expressly prohibited by Insurance Code section
1861.02(a) and Proposition 103. The Amendments change the weighting requirement
to the "individual weight" method which meets the express requirement of Section
1861.02(a) that no optional factor has more weight than any mandatory factor.

On June 25, 2003 Commissioner Garamendi granted the petition for a
regulatory proceeding to amend Regulation section 2632.8. After two and one half
years of public hearings and workshops, on December 23, 2005 the Department
issued a Notice of Proposed Action and Notice of Public Hearing and Initial Statement
of Reasons for proposing the Amendments. Public proceedings at which written
objections and other testimony was heard took place in February and March of 2006.
By Notice dated April 26, 2006, the Department and Commissioner proposed additional
revisions to the regulations. Plaintiffs contend the public was not given a sufficient
opportunity to participate in these additional revisions. On June 5, 2006 the
Commissioner submitted the Amendments to the Office of Administrative Law ("OAL")
together with the administrative record prepared from the above proceedings. On July
14, 2006 the OAL approved the Amendments.

The Comissioner's authority to promulgate regulations is governed by
Government Code section 11342.2 which provides "no regulation adopted is valid or
effective unless consistent and not in conflict with the statute and reasonably
necessary to effectuate the purpose of the statute." The Commissioner's decisions
implementing the initiative are entitled to great deference from the courts. "While final
responsibility for the interpretation of the law rests with the courts, the construction of a
statute by officials charged with its administration... is entitled to great weight."
Spanish Speaking Citizens, page 1214-1215. Whether a rate regulation is necessary
and proper for the implementation of Proposition 103 is scrutinized for arbitrariness
and/or capriciousness. 20th Century Ins. Co. v Garamendi (1994) 8 Cal.4th 216, 271.

This court cannot re-weigh the Commissioner's findings based on the extensive
administrative proceedings which comprise 32 volumes and are accompanied by a 200
page analysis of and response to each party's testimony on the policy and technical
issues (AR 424-632). While such weighing might be proper in a administrative
mandamus proceeding under CCP 1094.5 it is not proper in reviewing regulations
rendered by an agency in its quasi-legislative capacity. Pitts v Perluss (1962) 58
Cal.2nd 824, 832-835.

The fact that different Commisioners have taken inconsistent positions on the
interpretation of the statute does not change the standard of deference, given the
conflicting demands of the statute, as recognized by the court in Spanish Speaking
Citizens. As a result, even though the court in that case recognized that regulations
such as those in the Amendments "may be a permissible interpretation of Proposition



103" Spanish Speaking p.1239, it deferred to Commissioner Quakenbush's "average
weight" regulations under the deference standard. Thus, rather than holding that the
only lawful rating method is the "average weight" method, the opinion in Spanish
Speaking Citizens emphasizes the degree to which courts should defer to the expertise
of the Commissioner in his assessment of what type of rating method among various
alternatives will best promote the purpose of the statute.

The court in Spanish Speaking Citizens, stated that the method set forth in the
Amendments was a "lawful choice among imperfect options." That court, giving
deference to the Commissioner's and the Department of Insurance's technical
expertise which involves complicated actuarial computations, determined that plaintiffs
in that case were not entitled to a CCP 1085 writ of mandate compelling the
Commissioner to adopt an "individual weight" method.

The unrefuted evidence in the administrative record before the court in Spanish
Speaking Citizens was that territory, an optional factor, was more determinant of risk
than any other single factor. (Spanish Speaking Citizens, page 1237.) Thus, the
Spanish Speaking Citizens court found a conflict in the statute. On the one hand,
Proposition 103 mandated that territory could not be given more weight than the
mandatory factors (which the evidence there showed were less indicative of risk of
loss) and on the other hand the statute required that rates not be "arbitrary." The court
in Spanish Speaking Citizens found the Quackenbush regulations lawful even though
they violated the statutory requirement that the mandatory factors be given more
weight than any optional factor. The court reasoned that the current regulations
reduced arbitrary insurance rates resulting from the requirement that territory be given
less weight than the mandatory factors even though territory was most indicative of risk
of loss. Thus, the court found that the regulations furthered the requirement of Prop.
103 that insurance rates would not be arbitrary. (Spanish Speaking Citizens, pages
1237-1238.)

Plaintiffs here contend that the Amendments will result in arbitrary rates that are
unrelated to the cost of providing insurance. Plaintiffs cite to statistical predictions from
studies performed by actuarial experts, that the new regulations will arbitrarily increase
the premiums of rural drivers and decrease the premiums of urban drivers, essentially
contending that rural drivers with good driving records will be subsidizing the premiums
of urban drivers with worse driving records. These calculations were premised on the
assumption that the regulations require either full tempering, full pumping or pumping
and tempering in some combination. (See Appendix A, page 1, Downer testimony;
Appendix A, page 5, Declaration of Lew, Ex. G; Appendix A, page 6, Written
Testimony of California Farm Bureau Federation; Appendix A, page 6, Comments and
Objections of Farmers Insurance Exchange.) The plaintiffs also contend their
evidence shows that zip code is the dominant factor in the cost of insurance.
(Declaration of Lew, Comments of State Farm Actuary Jay Hieb)

Unlike in Spanish Speaking Citizens,' the evidence presented by Plaintiffs is
not unrefuted. The Commissioner has based his determination in part on studies that
reveal that zip code is not the greatest indicator of risk of loss. (AR 470) Based on
substantial evidence in this admistrative record, the Commissioner has determined
that the current regulations upheld in Spanish Speaking Citizens have not over time
really avoided arbitrary rates and premiums. Drivers with the same driving records and
other similar characteristics paid different premiums simply because they lived in
different neighborhoods. (AR 484) Moreover, the Commissioner found that insurers



had been using a ZIP-code based system that was not related to the cost of providing
insurance:

"While costs may vary from company to company, the Comissioner has
observed substantial evidence of variations in premiums from company to company
which cannot be explained by cost. See, e.g. Response to Common Comment 1.3.
Indeed, as Consumer's Union correctly points out, the differentials in territory relativities
between adjacent zip-code pairs for some companies do not closely follow the patter[n]
s of the industry wide pure premium data. (See RH03029826 Rulemaking File
Comments, Volume 7, Tab 5, page 39.)...Indeed, contrary to what the Spanish
Speaking Court appears to have assumed, substantial evidence has demonstrated that
rates under the existing regulations often do not correlate to the risk of loss . (AR 546,
498) See also e.g. AR 2352-2413, 2416-2432, 2533-2570, 5029-5103.)

Thus, based on the Commissioner's determination, the current regulations
result in arbitrary rates as well as violate the express requirement of the statute that
territory be given less weight than driving safety record, annual miles driven, and years
of driving experience.

Plaintiffs' speculative fears of arbitrary rates arising from their experts’ studies
are undercut by the evidence submitted by Commissioner of an actual rating plan that
has been submitted under the Amendments. Automobile Club of Southern California
has already submitted their initial class rating plan before the August 14 deadline.
According to the Declaration of Brandt Stevens, with the Policy Research Division of
the Department of Insurance, the Auto Club completed a sequential analysis for their
rating factors and the rating factor relativities. After aligning the factors as required by
Section 2632.8, and matching premiums most closely to exposure to loss, the
company's rate filing resulted in an overall 7% decrease in rates, and reduced
premiums for 88% of the company's insureds. No more than 1.7% of its customers will
experience a rate increase that exceeds 5%/ (Declaration of Stevens.) Contrary to the
contentions of the plaintiffs, the rating plan did not require the "pumping" or "tempering"
of the relative weight of a factor which the Spanish Speaking Citizens court held would
result in arbitrary rates.

The motions for preliminary injunction are denied since Plaintiffs have not
persuaded the Court that they have a reasonable likelihood of success on the merits.
14859 Moorpark Homeowner's Assoc. v VRT Corp. (1998) 63 Cal.App.4th 1396, 14009.
The Court, in its independent judgment, giving deference to the Commissioner's
technical expertise and his interpretation of the evidence in the record, finds that
Plaintiffs have not established that they are likely to prevail on their claim that the
Amendments "directly conflict" with Proposition 103. Rather, the Amendments
squarely track the language of Insurance Code section 1861.02(a) specifying the order
of importance of the factors. Nor have plaintiffs established that they would suffer
irreparable harm by the implementation of the regulations. The evidence upon which
the claims of arbitrariness and irreparable harm are based is somewhat speculative
and based on conjecture and are contradicted by the successful initial filing by the Auto
Club.

Plaintiffs have not established that the time frame required for filing of the class
rating plans or the procedure employed in the April 26 revisions warrant injunctive
relief. As to the timing issue, the insurers have been aware of the new regulations
since the middle of June. The Interinsurance Exchange of the Automobile Club of



Southern California has already submitted its initial class rating plan well in advance of
the dead-line, thereby refuting Plaintiffs claims of hardship regarding the short time
frame. As to the issue of legality of the Revision process, the the Court finds that the
two revisions complained of were sufficiently related to the original versions of the
Amendments since a "reasonable member if the directly affected public could have
determined from the notice that these changes to the regulation could have

resulted.” (Cal. Code Regs., tit. 1, section 42)

Both Plaintiffs' and Defendant's Requests for Judicial Notice are granted.

Plaintiff's Reply to the Intervenor's opposition was filed on August 9, 2006 and
was not considered by the court. Local Rule 3.03(C).

Defendant to prepare a formal order pursuant to CRC, Rule 391.






